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THE UNITED STATES OF AMERICA, 

Applicants for Extradition* 



vs. 



JOHN F. GAYNOR AND BENJAMIN D, GREENE, 

Fugitives from Justice. 



Jud^rment and .opinion of Ulric Lafontaine, 
Esquire, Extradition Commissioner, given at 

Montreal, Canada, 6th June, 1905* 

Mr. Donald Macmaster, K.C., and Mr. Gustavus G. Stuart, 
K.C., instructed by the Honourable Marion Erwin, Special 
Assistant to the Attorney-General of the United States, ap- 
peared for the American Government; the Honourable T. 
Chase-Casgrain, K.C., and Mr. L. A. Taschereau, K.O., for 
the fugitives. 

Mr. Lafontaine, Extradition Commissioner, read the fol- 
lowing opinion: — 

Benjamin D. Greene and John F. Gaynor, prisoners in 
this case, are charged by the United States of America 
-vvitih having, within the jurisdiction of the said United States 
of America, to wit,vrithin the Eastern Division of the South- 




em District of Georgia, on or about July 1st, 1897, parti- 
cipated in fraud then aiid lliere committed by Oberlin M. 
Carter, a disbua^ing officer, agent and trustee in the employ- 
ment of the Government of the United States of America : 

(a) By entering into a corrupt agreement (conspiracy) 
with the said Oberlin M. darter, the officer and agent, to 
defraud the said United States in the discharge of the duties 
of his office and employment, by which agreement the said 
agent transferred his honest services, which he was in duty 
bound to give, from the United States, his principal, to the 
conspirators, the said Benjamiu D. Greene and John F. 
Gaynior and others, so that the 'United States by the agree- 
ment itself, lost what it was entitled to have, his honest 
services as a public officer and agent to its injury. 

(6) By jointly with said Oberlin M. Carter, the officer,, 
agent and trustee of the United States, causing to be made 
and presented to said Carter as such officer, and agent, 
fraudulent claims against the Government of the said United 
St£.tes for his approval and payment, to the amount of 
$575,749.90, knowing the same to be fraudulent. 

2. And did, on or about July 6th, 1897, within the East- 
em Division of the Southern District of Georgia, in the 
United States of America, participate in the embezzlement 
then and there committed by Oberlin M. Carter, a disburs- 
ing officer, agent and trustee in the employment of the 
Government of the United States, of the sum of $575,749.90 
of the public moneys of the United States, then and there 
intrusted to said Oberlin M. Carter as such officer and agent : 

(a) By soliciting, counselling, moving, aiding and procur- 
ing said Oberlin M. Carter, the officer, agent, and trustee 
intrusted with said public money of the United States 
knowingly to apply the same to a purpose not prescribed 
by law, to wit, to the paymenit of fraudulent claims against 
the Government of the United States, to the amount of 
$575,749.90. 
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(Jb) By knowingly having applied thj© said. sum. of 
$575,749.90 of th© public money of the said Unitod States, 
received by them, from said Oberfin M. Carter, as such 
oflScer, agent, and trustee, knowing the same to have been 
frauduleoitly obtained by said Garter, to the payment of 
fraudulent claimB againet the Government of the United 
States, to the amount of $575,749.90, by them caused to be 
presented to said Oberlin M. Carter for approval and pay- 
mient by him as suicih offioer, agent and trustee, that being 
an application of said money for a purpose not prescribed by 
law. 

3. And did, on or about July 6th, 1897, knowingly and 
unlawfully receive from Oberlin M. Qarteir the sum of 
$575,749.90 of the money and property of the United 
States, knowing the siame to have been fraudulently obtained 
by said Oberlin M. Garter, and did thereafter have in their 
possession said money and pTX)ipenty, or a part thereof, within 
the said Easteim Division of the Southern District of Geor- 
gia, knov;ing the sanue to have been fraudulently obtained 
as aforesaid. 

The evidence shows that Oberlin M. Garter, Captain in 
the Corps of Engineers of the Uniited States Army, was, on 
the 6th July, 1897, and hlad been for many years previous, 
in local charge for the Uniited Staites of the Engineering 
District of Savannah for improvement by the United Statos 
of rivers and hairbonre, 'having succeeded in that oflSoe on 
the 24th April, 1888, to General Gillmore, to whom he 
had been the Assistant Eieisident Engineer at Savannah 
since August 19th, 1884. As sueh public oflScer and en- 
gineer, he had extensive powers, duties and discretion in 
the letting of conltracts for the United States for work on 
improving rivers and harbours in the said District of Savan- 
naiV. ; in the supeadntendenoe and supervision of the work 
done by contractors; in the approval of just daims and 
accounts, and in the rejection of unjust claims and accounts 
presented to him by such contractors for work claimed to 
have been done, and al&o as a disbursing oflSoer and agent of 



the TJnifteid States, in the obtaining of money froini the 
United States for the payment of such claims, so presented 
to him for approvial and payment by oontractora out of the 
moneys of the United States entrusted to him for the pay- 
ment of such claims. 

The salary of Carter in 1890 was $2,208 and on July 6th 
1897 it was about $3,000. 

On the 8th Octtoher 1896 The Atlantic (Contracting Com- 
pany, of which the accused were the principal and leading 
members, a campany incorporated in Wjest Virginia, July 
22nd, 1892, incorporators John F. Ga|ynor 2993 shares, 
$14,965; Benjamin D. Greene, 2992 shares $14,960; Wil- 
liam T. Gaynor, 5 shares $25; A. H. Greene 5 shares, $25; 
J. E. Chandler, 5 shares $25, entered with the United States 
represented by the said Oberlin M. Carter, in his said official 
capacity, into contracts number 6,515 and number 6,517, for 
improving the Harbour of SavannaJi, Georgia (constructing 
training walls, closing dams or break-waters) and for cons- 
tructing jetties at entrance to Cumberland Sound, Georgia. 

In the execution, of these two contracts work was com- 
menced by the said Atlantic Oontracting Company in De- 
cember 1896, and as there was no specific appropriation for 
that work then, claims for work done were only presented on 
Jufy 1st 1897. These claims aggregated $575,749.90; 
$345,000 being for work done at Cumberland Sound, and 
$230,749.90 for work done at Savannah Harbour, and were 
approved that day by Captain Garter, who immediately 
demanded from the Treasurer of the United States the neces- 
sary funds to pay them, and the amount required was put to 
the credit of Captain Carter in N^ew York by the Treasurer 
of the United States, and payment was effected on July 6th 
1897 by two cheques signed by Oberlin M. Carter dated 
Savannah, July 6th 1897, to tiie order of The Atlantic Con- 
tracting Company, one for $345,000 and the other for $230,- 
749.90, and both endorsed " The Atlantic Contracting Com- 
pany, John F. Gaynor, President, for deposit B. D. Greene," 
the two accused in this case. 



Shortly af terwiards Captain Carter left the United States 
for England, aa he had been appointed attache to the United 
States Embassy in England, and he was succeeded by Captain 
Oasisius E. Gillette, of the Corps of Engineers of the United 
States Army, who entered into his office at Savannah on July 
20th 189Y. 

Ais already menitioned, the work to be done under the pre- 
sent oontraotB wias improving the harbour of Savannah, 
Greorgia, by constructing trainimg walls, closing dams, or 
break-waters, and constructing jetties at the entrance to Cum- 
berland Sound, Georgia. The specifications for the execu- 
tion of this work, and the contracts, contained three different 
designs of log and brush mattress, and of brush mattress, one 
of them, the third, of value greatly inferior to the two others, 
because for its building it requiired niuch less miaterial and a 
great deal less time and labour, and consiequently was ix> a 
great extent less expensive to the contractors, and of much 
less value to the United States. In the specifications for 
these contnadts it was stipulated that any one of these three 
d'esdgns could be called for by the enginieer in charge, who 
bad the selection, and that only one price should be tendered 
for the three designs of mattress by intending bidders. 

The result of this condition was to make it imperative for 
ihe prudent bidder to state a^price high enough to cover the 
v.'.«fc)st expensive design of malffress, in case it would be called 
^r by the engineer in charge. The price for mattresses of 
Any design in these, two '^eontracts was $3.80 per cubic yard 
for Savannah Harbour ./ind $4.40 per cubic yard for Cum- 
berland Sound. • , . 

0r^ The :third design of mattress, that is, the one most econo- 
mical m i^aterial and labour to the contractors and of less 
value to the United States was called for by Carter in both 
instances. ; 

Shortly after his arrival at Savannah, Captain Gillette 
went to Cumberland Sound to inspect the work. He siaw 
a brush construction brought out on a lighter. This brush 
construction did not correspond to anV of the designs men- 



tioned in tlie specifications, and in the contracts of 1896. 
The nearest it came to corresponding with any design was 
the third one, but it did not by far, as to construction, dimen- 
sions, quantity and quality of material used, compily with 
the specifications. Upon seeing this brush construction. Cap- 
tain Gillette gave inisfbructipns to some inspectors to have a 
m'attress made which should consist of four mattresses ac- 
cording to the specifications, third design, piled one on top 
of the other. For the same number of square yards, the first 
mattress whidh was inspected by Captain Gillette did not 
contain over one third of the m'ateriial in the same number 
of square yards of the mattress which was ordered to be made 
by him according to the specifications of the third design — 
not over one third. The first brush m'attress that Cap'tain 
Gillette inspected, and others of the same kind, to his per- 
sonal knowledge, went into the work. 

Here is a resume and extracts of the deposition of Oaptain 
Gillette, which is extremely important as showing the 
mlanner in which the 1896 contract for Cumberland Sound 
was executed: also of depositions of other witnesses and of 
the evidence generally. 

CAPTAIN GILLETTE'S DEPOSITION. 

In Captain Gillette's deposition he says that there were 
three designs of mattress specified in contract 4960, October 
22nd, 1892, and in contracts of 8th October, 1896, with The 
Atlantic Contracting Company. The first design was a log 
and brush mattress; the second design was a mattress of 
brush fascines, consisting of a layer of fascines on top of a 
grillage, and on top of that, a layer of fascines at right angles 
to those, six feet apart and over that another grillage. The 
third design was also a brush mattress and had ten per cent, 
less material than the second, and the construction of the 
second design is much more carefully and fully specified. 
It is much the more expensive method to construct. 

As a bidder between these two designs, he would have had 
to bid on the second design, the designs being left to the 
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choice of the engineer, for two reasons: one, there is more 
brush, and the other is, it is required to be built in a much 
more expensive way. Under the specifications there is more 
brush, more fascines, more lineal feet of fascines, and more 
labour in the second design than in the third. The second 
layer of fascines spaced six feet apart does not exist in the 
third design, and does in the second. 

The fascine in the second design shall be made as one con- 
tinuous fascine, extending clear across the mattress, the brush 
being laid to break points. That requirement is not in the 
third design, and would be followed necessarily by more 
brush in each lineal foot of fascine, and a great deal more 
labour to construct it. 

The second design containing ten per cent, more lineal 
feet of fascines, which fascines contiaiqi more brush to the 
lineal foot, and which fascines would have to be constructed 
on the shore, or upon ways built upon the lighters, whereas 
the third design can be built of fascines of any length, the 
fascines can be made in the woods where the brush is cut, 
the total cost of a square yard of mattress of the second de- 
sign would be at least 25 per cent, more than the third. 

The price of the third design in contract No. 4960, 22nd 
October, 1892, Atlantic Contracting Company is 95 cents 
per square yard, or $3.80 per cubic yard, while the price 
for the same mattress in contract 4224 of November 5th, 
1890, was $1.40 per cubic yard. 

There is nothing to indicate any difference in the cost of 
manufacture of these two kinds of mattress. 

The following table shows the cost of fascines or brush 
mattresses under the various contracts from 1884 to 1897: — 
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Captain Gillette went to Cumberland Sound soon after 
taking charge for the purpose of inspecting the work. 

He says (page 473) : — " I went there and made an inspec- 
tion, and after a time, about a day, the contractors brought 
out a brush construction on a lighter or barge; a decked 
barge. It was placed on a superstructure which had been 
built on the deck of the barge. This superstructure con- 
sisted of a parallelset of hewn timbers spaced three or four 
feet apart cross-wise of the barge. They were horizontal in 
position and about four or five feet above the deck, so ar- 
ranged and supported that they could be tipped to an inclined 
position so that anything placed upon them would slide off 
with a little assistance. On top of that was a rectangular — 
was a pile of brush, rectangular in shape, about 8 feet high, 
the sides being square, the ends also being square, but in 
two sections two steps about four feet deep. That is the 
rise of each step was about four feet, and what you might 
call the tread of the step was about ten feet. The structure 
at a casual inspection appeared to be just a mass of irregu- 
larly placed brush ; you could not see much system about it. 
I did not notice any rope or wire or strings fastening the 
brush into bundles at first, but I believe on careful examina- 
tion, a semblance of bundles I discovered. Sticking out 
from the sides of the mattress were small pine poles, some of 
them as large as four inches I should think, at the butts, 
some of them as small as an inch and a half at the small 
ends. On top of the brush could be distinguished a grillage 
of these poles placed about 8 feet apart. Separate poles 
where they were spliced were simply spliced by lapping and 
wiring. There were evidences of a similar grillage on top 
of each of the lower steps I spoke of at the ends of the mat- 
tress or brush construction. The brush was very loose; it 
stuck out in such an irregular manner from ends, sides and 
top of the mattress as to almost conceal any systematic con- 
struction. In attempting to walk across it, I found it was 
impracticable or very difficult except by walking a pole. At 
nearly every step I would go in the full length of my legs. 
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To determine the thickness of the structure, the assistant en- 
gineer and the inspector, under my personal and immediate 
supervision, took a sounding pole, a round pole about one and 
three quarter inches, or two inches in diameter. The as- 
sistant engineer went on top of the mattress and at various 
places shoved this pole bodily through the structure. The 
inspector underneath called out when the end of the pole was 
even with the bottom of the mattress. The thickness of the 
mattress was then read off by the assistant engineer by the 
reading on the pole, just as if he were making a sounding 
in water. 

Q. — (By Mr. Eose). Won't you give the names of these 
people, to save trouble? 

A. — The Assistant Engineer's name was Marion Twiggs. 
The inspector was John M. Hall. In selecting the point at 
which this pole was pushed through the mattress, the upper 
surface was conceived as being divided, or was actually 
divided by the poles and imaginary lines between them, and 
at the angles of these squares, the pole was thrust through. 
It was not necessary to hunt around to find a place where 
the pole would go through. It could be put through with 
very little trouble at any point, and only once or twice did 
Mr. Twiggs have to change the location where he first started. 
The pole on those occasions struck something which would 
not let it go through. I then had the mattress photographed 

by Mr. Hall The thickness of the mattress as 

determined by the sounding pole averaged 7-9/10 feet, as I 
remember it. 

Q. — (By Mr. Erwin). Go ahead and state what else you 
found out at that time about the mattress and anything in 
connection with the construction of the mattress, in regard 
to its corresponding with the specifications and how they 
were being turned in ? 

A. — ^After carefully inspecting the mattress, a fact which 
would not have occurred to me except had my attention been 
attracted to it, I found that the mattress was divided by 
horizontal poles which could be discovered sticking out of 
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the sides and ends, into eight layers which I computed at 
the time under the system of payments per square yard, that 
being designated as an eight course mat, that the structure 
would cost the Government at contract prices something over 
$3,600. It was by measurement at the time fifty feet short 
dimension. — — — 

The Commissioner: — Fifty feet what? 

Witness: — Fifty feet dimension on the short side across 
the ends, and the longer dimension was 80 feet on the bottom 
— 100 feet on the bottom, and 80 feet as I remember it at 
the top, the difference being the two steps of which I spoke. 
The mattress was not at all as I understood the specifications. 
I tried to get a copy of the specifications on the work, but I 
could not find one; I could not get them from the assistant 
engineer or from the inspector; they had none; but as I re- 
member the mattress it was a single mattress made of closely 
compacted brush fascines, and this structure was designated, 
I found in the report, as an eight course mattress and was a 
new thing to me entirely. 

Q. — Now Captain, to go back to the description of that 
brush that was on this barge, you say that the brush was in 
two tiers, as I understand it? 

A. — Yes, sir. 

Q. — The lower tier being 50 by 100 feet in its horizontal 
dimensions ? 

A. — Yes, sir. 

Q. — Then that lower tier before it decreased in dimen- 
sions, was about how high ? 

A. — About four feet; a little less. 

Q. — Now, that first tier which is about four feet high you 
say, was divided into parts by little poles sticking out; the 
ends of them sticking out? 

A. — Yes, sir ; that was divided into four courses. 

Q. — Then at the top of that fourth course there was a 
decrease in the dimensions of the next tier? 

V 
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A. — ^Tes, sir ; 10 feet at each end, making that one about 
50 by 80 feet. The design of that is that in going into the 
jetty the mattress goes with its short dimension on the axis 
of the jetty, so that when those are laid in the work, each 
advances the jetty 50 feet, with a width of 100 feet for four 
courses, and a width of 80 feet for the next four courses. 
It is possible that that 80 feet was 90 feet. I think it was 
80 however. 

Q. — Now, this second tier after getting up the first tier 
four feet, the second tier you say was about 50 by 80 or 
90 feet ? 

A. — It was 50 by 80. I am positive of it ; about that 

Q. — How was that divided ; in courses also ? 

A. — ^Also divided into four courses in the same manner as 
the lower tier. 

Q. — So that there were eight courses in that entire brush? 

A.— Yes, sir. 

Q. — Counting from the bottom? 

A. — Counting from the bottom to the top. 

Q. — ^And the entire course from the bottom to the top was 
seven feet nine inches ? 

A. — Seven and nine-tenths feet on the average. 

Q. — You stated that on top of the mattress there was a 
grillage of poles ? 

A. — Yes, sir. 

Q. — ^What do you mean by grillage of poles ? 

A. — I mean a set of poles running in one direction of the 
mattress and another set crossing them at right angles. In 
this case they were spaced about 8 feet apart each way, and 
then bound together with wires; the poles running in each 
direction. 

Q. — Well, just wait a moment; let's get the grillage first. 
Look at this drawing which has the old court martial Exhibit 
No. 5. Does that photograph show the top of that brush? 

A. — Yes, sir. 

{Q. — ^Do€B it show the grillage of poles ? 

A. — Yes, sir. 
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Q. — Now, those poles crossing each other on the top of 
that mattress make what you call a grillage of poles ? 

A. — ^Tes, sir. 

Q. — Then at the top of that lower tier — the fourth tier — 
is there another grillage of poles ? 

A. — ^Yes, sir; as far as I could see. It is impossible to 
tell whether underneath the top half of the mattress, whether 
the poles running the short way of the mattress were used or 
not; I don't remember. I might have found them at the 
ends, but I cannot recall for certain. 

Q. — Now, between the top of the lower tier and the top 
of the upper tier were there dividing poles that marked off 
those four layers of courses of mats; were they crossed or 
not? 

A. — They were not between the separating poles between 
each lower one constituting one-half of the grillage. It has 
poles 8 feet apart running one way only. The next the 
separating poles between the next two layers would be the 
same, but running in the opposite direction, their direction 
being at right angles. 

Q. — Now, looking at this photograph with the old Exhibit 
No. 5 on it, looking at this grillage of poles whicfa. you have 
described on th§ top of it, if you were to take off the top 
layer of poles, then that would leave a layer of poles running 
one wiay of that mattrees? 

A. — ^Tes, sir. « | 

Q. — ^And that is what you call a half grillage ? 

A. — ^Tes, sir. ; 

Q. — In these other four courses then below the top of ilie 
mattress, there were only half a grillage ? 

A. — Only half grillage. 

Q. — That you could see? 

A. — ^Tes, sir. 

Q. — ^And in the lower tier below the top course of the 
lower tier, were there whole grillages or half grillages ? 

A. — There were half grillages. On the bottom of the 
whole mattress was a full grillage again. 
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Q. — ^Now, how were these grillages fastened ? 

A, — The separate poles of each line constituting a con- 
tinuous pole across the mattress and wired together with a 
lap. The poles of each half of the grillage were wired at 
the crossings of the other half of the grillage, and the full 
top grillage was wired to the full bottom grillage by wires 
running through the mattress. 

Q. — ^I call your attention, Captain, to contract No. 6,517, 
Atlantic Cointracting Cbmpany, contracts of October 8th 1896, 
for Cumiberland Sound, marked Exhibit 86. Look at the 
first dieeign of mattrees in that contract; that ie the raft of 
round logs not lees than 12 inches, and so on, wSh brush etc. 
Does that mattress or any part of it correspond for a mat- 
tress with the description in the first design im that con- 
tract ? 

A. — ^It does not. 

Q. — ^Look at the second design in that contract No. 6,517, 
and state whether the mattress which you inspeotea at that 
time, which was to be put in by the contractor under that 
contract, corresponded to the second design ? 

A. — ^It did not. 

Q. — ^Look at the third design specified in that contract 
and state whether the mattress which you saw being put in at 
that tism© corresponded with the third design ? 

A. — It did not. 

Q.— Did it com© anywhere near to any of these three der 
.signs, and if so which of the designs did it come the nearest 
to ? 

A. — The third design. 

!Q. — ^Now Captaim, I will take up the language of the third 
design in that specification to the contract, Cumberland 
Sound No. 6,517 of October 8th 1896. I will first ask you 
in reference to each course of miattress, considering that 
there are eight courses in that lot of brush that was on 
that barge. Take the first course ? 

'MJT. Eose: — ^From which silfie, top or bottom ? 
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Mr. Erwin: — ^Well, we will take it fpMn the bottom. 

Q, — (Ccmtinued). And I will ask you now to st^B 
wbsiher the first course corresponded to this deeeripticHi of 
the design: " Thifi mattress will consist of a bottom grillage 
of poles of live saplings of pine or other timber of a kind 
approved by the engineer officer in Aarge". Did that bott(xn 
course have a bottom grillage of poles ? 

A.— It did. 

Q. — Take the next feature of the description of poles: 
^•' The poles must be straight, of slight taper and of an aver- 
age diameter of from four to five inches and not less than 
three inches at the small end, and must be piaoed from four 
to eight feet apart between the centres." 

Mr. Bose: — May I ash one question before answering 
that? 

Q. — (By Mr. Rosa). — Oapbaiiu, did you go under the 
mat ? 

A. — ^Ycs sir. 

Q.— Yourself ? 

A. — Personally. 

Q.— Under it ? 

A. — Under it, yes sir. 

Q. — You did not stiate that before, and that is the reason 
I ask it? 

A. — Yes, I stated that I verified the soundings from the 
lower end when it reached the bottom. 

Q. — Somebody else did ? 

A. — I stated I checked somie of them. I was on top and 
checked the readimg, and I went undemieath and took some 
of the soundings. I could not be in both plaoeB at tfie same 
time. I may not have stated so ; I did, however. 

Q. — (By Wr. Erwin). Answier that question, Captaixi ? 

A. — The poles used in the bottom grillage did not coTTes- 
pond with the specifications. They were very much smaHear 
in diameter ; they did not average from four to five inches, 
and there was none of them as large as three inches at the 
small end. They were placed just withita that spedficBltion. 
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It says from 4 tx> 8 feet. Tliciy were placed fully 8 feet or 
a trifle more if anything from cen'tre to oentre. 

Q. — Additional language of the specification in regard 
to the polies that they '^muist be placed 4 to 8 feet apart be- 
tween centres, boith longitudinally and tuansvensely and 
spliced together with long scarfed join& in a manner satis- 
factory to the engineer officer in charge ?" 

A. — They were not so spjiced ; they were simply lapped 
and wired. 

Q. — Now, this additional feature : " Upon this grillage 
will be placed a layer of dosely compacted fascines sur- 
mounted by a top grillage similar in design to the one at the 
bottom". Now first in regard to the layer of closely com- 
pacted fascines? 

A. — They were not there. 

Q. — Well now, describe what was tihere thjat in any way 
conformed to a fascine ? 

A. — A layer of very loose brush which was possibly loosely 
bound into bundles and tied with I'atih yam. I remember 
seeing a few ties of lath yam which you bad to hunt to find. 
While I only found a few of them, I believe all the brush, 
was so bundled. 

Q. — Well, what made the brush, bundle lose its identity 
there, Captaiai? 

A. — It was so loose that it spread out and it does not 
correspond to the specifications in that they were not closely 
compacted and they were not closejly compacted fascines. 
They could be described as loosely tied, or loosely compacted 
bundles. 

Q. — Now. the latter part of that description which I read; 
that is to say "surmounted by a top grillage similar in design 
to the one at the bottom" ? 

A. — It was riot so surmounted. Tbere was only a half 
grillage tbere. 

Q. — That is only one? 

A. — Poles running one way across tbe miattress 8 feet 
apart. No poiles at rigbt angles to them. There was no 
suich grillage on top of the lower course. 
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Q. — ^Look at the further description in these specificaitons 
in regard to that third design of mattress. " The poles of 
each grillage will be securely fasftened together by suitable 
wire or rope la®hings, and the upper and lower grillages will 
alflo be securely fastened togeither in such mianer as the 
engineer offifeer in charge nmy approve ?" 

A. — The poles of the lower grillage were wired together. 
The poles of the upper grillage could of course not be wired 
together as there was only a half grillage there, and I could 
find no fastening connections that top half with the lower 
full grillage disregarding all of the mattress except the lower 
course as you specified. 

Q. — Now take the next course of the mattress on top of the 
course which you just described? 

A. — ^It would be described as precisely — ^ the same as 
the otjier, with the exception that taking the haK grillage 
on top of the lower course as applying to the lower course, 
there was no grillage at all for the bottom of the second 
course; onjy a half grillage on top of the second course. 
These poles were deficient and the bundles were not fasr 
cines and were no better than those in the bottom course as 
far as could be seen. Whether they were wired together 
or not of course I do not know. They were not wired at the 
outside. They might have been inside. 

Q. — Then Oaptain Gillette if these T>wo courses had been 
mattresses constructed strictly according to those specifica- 
tions, and the one mlattress laid on top of the other, there 
would have been between; the lower course of m?attress and 
the next course, two complete grillages, wouldn't there ? 

A. — ^Yes, sir. 

Q. — Thlot would have made four courses of poles ? 

A. — ^And four half grillages. 

Q. — ^Four half grililageB of -poles. That is, ait the top 
of the lower oounse there would be a domplete grillage be- 
longing to thJalt oouiree, anid then thfere wouM be the bottom 
grillage of the other matress ? 

A. — ^Tes, beJonging to it. 
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Q. — ^But in point of fact there was only a half grillage? 

A. — For both of thiean. 

Q.-vFor both of them between the two mattreesee? 

A. — ^Yes, sir. 

Q. — Nofv^', did that same construction — does that same 
description of constniicttion taipply throughout that entire 
edght courses of bruisih on the barge, with the exception tihat 
thjetre was a fuH grillage on the first — on the top of the 
fourth tier, and a full griHagei tat the top of thje complete 
brush? 

A. — It does. There was a full grillage on top of the 
wthole mattress; there was a half grillage between the two 
sections of tihe mattress of different lengths but possibly a 
full grillage ; a f uM grillage only sihowed at the ends. To 
the best of my memory, however, thoise cross-poles did. not 
go through, so that between the two tiers, as you call the-m, 
of the mattress there "v^as really only a half grillage, except- 
ing at each end one extm pole was laid axsross. 

Q. — Then by putting in the eight courses of nmttreiss at 
one time, if the Grovemment was paying for each of those 
courses as a complete mattress, was it getting the full amount 
of poles speicified in this third d^ign ? 

A. — ^It was not ; it was only getting a fraction over one- 
third the proper amount, in this particular case; leias than 
one-tihiid; a fraxjtion less than one-third. 

Q. — ^Tou say you tried to walk across the mattress ? 

A. — ^Yes, I tried to walk across it. 

Q. — Was thait just in one place of the mattress it could 
not be done? » 

A. — ^I went aill over it ; it was the samie everywiheire. If 
you wanted' to go across it with any degree of speied or com- 
fort you had to walk a pole or grillage of poles. Almost 
anywhere you stepped you were liable to go in two feet or 
the whole-length of your leg. I went in the length of my 
legs at least half a dozien times. Possibly, by cairefully 
picking the place you were going to step each time on the 
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largeir piece of brush you oouid geft aicsroes otherw&ae, but 
in crosBiiig the mattress I walked the pole every time. 

Q. — ^Did you miake any other investigation to find out 
whether the same work was — ^I mean the work was being put 
in under th"eise contrajots at Savannah and Brunswick in the 
samje way? 

A. — ^Yes, sir. 

Q. — ^Did your discovetry in regard to that lead to the 
investigation which was afterwards made? 

^. — JL es« sir* 

Q. — Captain Gillette, did you have a mattress made at 
that time, or shortly fthereafter, to conform; to the specifica- 
tions in that contrajot? 

Mr. Rose : As he understood them, or interpreited thean ? 

Mr. Erwin : Yes, las you understood it. 

A. — ^I had a mattreigs made at that time, as the inspectors 
understood the interpretation. I gave orders to have a mat- 
tress miade which should (consist of four mattresses .of the 
specifications third design, piled one on top of the other. I 
gave no instructions whatever as to- how to miake those mat- 
txesses. 

Q»{By Mr. Rose) — ^Was that order in writing? 

A. — "No, sir; verbal. I gave no instruictions whatever 
except to make the mattress according to the specifications. 
As I reicaU it, I did not even discuss the details of the speci- 
fications with the assisibant engineer to whom I gave the order. 
Certainly he hiad no copy of the specifications there. Ais I 
remember it, I sent him a copy. Potssibly I may have re- 
peated the order in writing; I wion't be^ positive, I lam 
positive however, I gave him no detailed instructions. In 
obedience to that order, a mlattress was made which I in- 
spected. At the same time there had been kept in the Bay 
near the office, the first mattress that came from thie con- 
tractor's work, built without instructionB, or the second one. 
Two came out the same day. One of them was allowed to- 
go in the work; the other was retained. When the com- 
posite mattress, conlsisting of four miattresses on top of each 
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otter, and on top of the barge, was reaidy, I weat again 
to remandina and inspected the two mattresses. The one 
buiil/t by the oontraCjtara without instrrijcitiiOfnB from me was 
like the one I first inspeielted, excepting it was a great deal 
better. There was a great deal more brush in it. I could 
walk across it with reasonable comfort The bundles were 
made with more brufih. in them and they T^ere jammed) up 
togeibhetr alongside each other with some degree of force. 
The whole thing was a much better mattress. Thle mlattiess 
which I had ordered maide was miade acoording to my ideas 
of the specifioations, with one exception. The bundles were 
tight, full of brush in good i^hjape, haxi sodne strength and 
sysJtem to thjem, but the brush was not trimmed. The bun- 
dles had been trimmed so that to the casual glance outside 
my idieias had been colmplied with. My ideas of the epecifi- 
oations were that the brush should be trimmed. The dn- 
specitor in carrying those out hadl maide a good substantial 
fascine of untrimmed brush, and then trimmed the fascine; 
trimmed' all the brush, that ^as sticking out. With thait 
exception the mattress was made — and one more exception — 
miade according to my ideas of the specifiications, excepting 
thlat I did not require, or with the exjception that the con- 
tractor had not made the lashing or splicing of the grillage 
poltes with a scarfed joint. The poles were of the proper 
size and were lasihed together. These mattresses were then, 
at my direction, weighed by the assisitanit engineer and mea- 
sured, which measurement was verified by myself. Heduced 
to square yards the square yards of the contractor's mattress 
— or it took 227 square yards of the contractor's mattress 
to weigh. — — — 

Q. — ^Who was the man that weighed it? 

A.— Marion Twiggs, assistant engineer. 

Q. — In your presence ? 

A. — ^No; he weighed it by displacement and made me an 
oflScial report on the subject 

Q. — Is he living ? 

A. — ITo, he is dead. 
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Q. — ^Did the contractor put in the mattress which was on 
the barge, the one you first inspected, and the photographs 
of which are here ? 

A. — Yes, sir ; that mattress went into the work. 

Q. — ^Well, explain how it was put in ? 

A. — They towed it out to the position, had two tugs and a 
couple of lighters of stone ^s anchors and they got the barge 
upon which it was located at the right place, and they 
dropped it, as they call it; knocked out supports from one 
side of the mattress so that the mattress and the work on 
which it was located tipped to a sharp angle, and the mattress 
with some inducement slid off into the water; was aligned 
by means of poles fastened to it, and sunk by throwing rock 
into it and upon it The first rock that was thrown was a 
rock two or three times the size of a man's head, and it dived 
right into the mattress out of sight completely. After they 
had piled up a number in that way, they began to show 
above the surface of the mattress, and the mattress gradually 
sank out of sight. It had very little buoyancy when first 
put in the water. Only a small portion of it appeared above 
the water, and as it sunk an appreciable percentage of the 
mattress floated off as leaves. 

Q. — (By Mr. Rose). Green leaves? 

A. — It was green when put in the mattress, but getting 
dry. 

Q. — ^How long had it been cut ? 

A. — I don't suppose over two or three days. It was green 
brush, but the leaves had become suificiently dry so that when 
it went into the water, the water was a bed of leaves almost 
I was astonished to see so many come." 

In the 1896 contract on Cumberland Sound, Captain 
Gillette says that the mattresses were not even according to 
the specifications 3rd design. Besides, the fascines making 
up these mattresses did not appear to be properly choked, 
and did not in several particulars comply to the requirements 
of the specifications. They were not tied at intervals of two 
feet as required, they were not tightly compressed as they 
ought to be ; the brush was not straight and not trimmed, no 
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limbs trimmed off, and were not of the proper length. 

To make them of the length required by the specifications 
would have required a great deal more time and care, and 
the mattresses would have had to be built near the shore, 
either on ways on the shore or ways on a lighter moored 
along the shore, and not in the brush camps. The first mat- 
tress that Captain Gillette inspected did not contain one- 
third of the material that went into the making of a mattress 
ordered by him to be made according to the specifications of 
contract IS'o. 6517, 1896, | 

In the first design of mattress of contract 6517, October 
8th, 1896, with the Atlantic Contracting Company, for Cum- 
berland Sound, there is enormously more material than there 
was in any layer of that first mattress he inspected, leaving 
out the logs entirely, which alone he estimates at forty cents 
per square yard, and which were wanting, and he estimates 
that the cost of putting in a square yard of log mattress of 
the first design to be five times more than what he saw go in. 

COOPER'S DEPOSITIOK 

Arthur S. Cooper was Assistant Engineer under Carter 
in 1892 and 1896, and had supervision of the entire work 
under contract of October 8th, 1896, with The Atlantic Con- 
tracting Company for Savannah Harbour. This witness 
says that he saw nine-tenths of the mattresses going into the 
work under the 1892 and 1896 contracts; that they were 
made of several courses put one on top of the other, making 
one multiple mat and sunk altogether; that there were no 
Government inspectors in the brush camps; that Carter 
knew of the manner in which the mattresses were built, and 
stated that he was satisfied with it; that he was asked once 
by Carter to give false certificates as to the apparent number 
of courses in multiple mats ; that he only had the opportunity 
to examine the mattresses from the outside, as they were 
brought from the brush camps ready to be sunk. 

On March 10th, 1897, Mr. Cooper wrote to Captain Carter 
calling his attention to the fact that there was not suflScient 
stone on a certain breakwater at Savannah and recommended 
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an additional stone covering to keep the worms (Toredo) 
from destroying it, and keep the mats from being washed 
away. Carter paid no attention to the recommendation. 
The following is a resume of the deposition of Cooper : 
He testifies that when the work under the 1892 contract 
was commenced, the mats were put in singly, and each mat 
towed to position and sunk by itself, but later on, the con- 
tractors used three courses at a time, sunk off the end of a 
gin barge making continuous mats. That kind of work was 
commenced in 1893 by the contractors, and is known as the 
multiple mats, that is, the entire height of the dam was built 
on barges and sunk in place at one time, one launching — 
these mats averaged about seven courses. Logs were placed 
on a gin barge in such a manner that the mats could be 
dimiped off into the water and sunk into the required posi- 
tion. There was usually a row of piles driven, and the barge 
brought up to the piles and the gins tipped so that the mat- 
tress would slide ofl into the water against the piles, and then 
the mattress was loaded with stone as it went to the bottom. 

Cooper states that under the 1892 and 1896 contracts for 
Savannah Harbour there was as a rule no inspectors in the 
mat camps. There had been some instances where inspectors 
were placed in charge of the mat camps, and kept there for 
a month or possibly two months, and then they would be 
taken away again, but there was no regular inspector at the 
mat camps. This is true of both contracts of 1892 and 1896, 
except that in the 1896 contracts there was no inspector at 
all in the mat camps. 

Cooper never saw the mats until they were brought to the 
river camps for placing in the work. They were brought 
there complete, ready for use, and he had no opportunity of 
seeing them except from the outside. It was impossible to 
tell exactly what the interior was composed of. In some in- 
stances he examined, and had an opportunity of examining, 
the inside of them. In one case particularly one of the in- 
spectors called his attention to a hollow space in the mat, 
and when he examined it, he found he could see daylight 
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through the mat, which was supposed to be ten feet thick — 
a seven course mat. He went into the mat, in fact went 
down through the mat clear to the deck. The open space 
was as large as an ordinary oflSice desk, and right in the 
centre. He reported this fact to Captain Carter, who said 
that he would put an inspector, but he did not put any. 

Carter had opportunities to see what was going on. He 
called Cooper's attention to the mode of construction when 
Cooper took charge of the work in 1893, and told him he 
wanted the work constructed in that manner, that is, in the 
manner he found it being constructed in 1893, and Cooper 
carried on the work just as directed by Carter, and just as 
he found it going on. Whenever the work seemed deterior- 
ating or slackening. Cooper called Carter's attention to it, 
and also reported it to the contractor. 

Cooper states that in the actual construction of the mul- 
tiple mat under the 1892 contract, instead of constructing 
each mattress with the full complement of poles required for 
each mattress under the specifications, that is, giving two 
complete grillages of poles between each mattress that there 
was not in fact put in even one full grillage of poles, but 
only a half grillage, that is, the fascines of the respective 
mattresses were only separated by a layer of poles eight feet 
apart running one way. This method of construction was 
used in the 1896 contract. 

Cooper states that Carter in his instructions told him to 
report in certain circumstances a certain number of courses 
in the mat whether they were there or not, which he declined 
to do. 

The following is the letter of Cooper of date 10th March, 
1897, already referred to. 

Tybee Island, Ga., 

Capt. O. M. Carter, March 10th, 1897. 

Corps of Bug's U.S.A., 
Savannah, Ga. 
Sir:— 

I have the honor to report that I have this day made a 
careful examination of the Breakwater. There is no doubt 
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of the fact that the mats that have been sunk hare sot sanded 
up in the least. At places where I was able to shove a pole 
throng the mats the hard sand bottom was exactly the same 
depth as it was 100 feet outside of the dam; and also at the 
edges of the mat there has been no piling np of the sand as 
would naturally be expected. In fact at some places there 
is actually a scour. It is therefore evident that no sanding 
will take place, or at least not nntil the crest is bronght np 
much higher, probably high enongh to stop the ebb flow en- 
tirely at low water. I wonld recommend that the present 
mat work be either stopped or slackened up and what is 
already laid be covered over with sufficient rocks to prevent 
the worms from destroying it 

This should be done also on account of the danger of loos- 
ing the mats already placed by the action of severe storms. 
There are two places that have already been considerably 
damaged, say for about 100 feet in length of the walL I 
would further recommend that no mats be left with less than 
about 300 cubic yards of stone on them; and would give it 
as my opinion that about 150 to 200 cubic yards for each 
100 feet in length should be put on the old work as soon as 
possible. 

Very Kespectfully, 

Tour obd't serv't, 

A. S. COOPER, 

Asst Eng'r. 

Cooper testifies that in 1893 one W. G. Austin was em- 
ployed by Carter for some time as inspector upon the recom- 
mendation of Benjamin D. Greene, one of the accused. 

Captain Gillette not being satisfied with the manner in 
which the work was being carried on under the 1896 con- 
tracts reported the matter to his chief officer, and an inves- 
tigation was ordered to be made by a Board of Enquiry. 
Some papers and dociunents left by Carter in a file case in 
his late office at Savannah, were then detained, and by the 
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! stubs of the cheque books and receipts found therein, his 

I personal expenses and disbursements for the year 1896 were 

traced to the enormous sum of $28,611.67. 

It is proven that before 1891 Captain Carter was poor, 
and had been frequently borrowing money from the accused 
Benjamin D. Greene. Moreover it was discovered that 
Captain Carter had become a great capitalist, having ac- 
quired from January, 1893, to May 12th, 1896, $661,471.50 
worth of securities. This great wealth was acquired while 
Carter was so employed as local engineer by the United 
States for the District of Savannah while a great niunber of 
contracts had been let out by him to the accused at very high 
prices, and is unexplained. 

Mr. E. F. Wescott, his father-in-law, a rich man, 
testifies that he never gave anything worth mentioning to his 
daughter, beyond the furniture of a house, and a couple of 
thousand dollars. 

It is shown by the books of J. L. Gallagher, bookkeeper 
of The Atlantic Contracting Company, and the examination 
of the accounts of the Atlantic Contracting Company in the 
local banks of Savannah that the cost to the contractors of 
the total work under the contracts of 1896 was for Savannah 
$97,812.99 and for Cumberland Sound $108,150.31. For 
Savannah Harbour they received on the sixth of July, 1897, 
$230,749.90 and for the work done in August, 1897, $31,- 
159.40, making in all $261,909.30, and it is in evidence that 
the contractors are still claiming under this contract 
$350,000. 

For Cumberland Sound they received on the said 6th of 
July, 1897, $435,000 and they are still claiming $600,739.02. 

It is proven that the introduction of three designs of mat- 
tress, two of superior quality and value, and a third of very 
inferior value, in the specifications for work to be let out in 
the district of Savannah, the three to be within the selection 
of the engineer in charge, and to be tendered for at one price 
for the three designs, was an innovation of Carter's. The 
very high prices at which the contracts of 1896 were made 
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out are striking when compared with similar work on the 
contracts before 1892. Exhibit 193 shows that the prices 
for brush mattress, third design was 94 cents per cubic yard 
in 1885 ; $1.40 in 1890 for miattresses of better quality ; were 
$3.49 in 1891, $3.80 and $4.20 in 1892, and $3.80 and 
$4.40 in 1896 for mattresses third design, that is to say a 
very inferior quality in comparison with the others. 

Under the 1896 contracts the mattresses were built under 
? system called multiple mats as has been stated by Gillette 
and Cooper, that is, a number of mats were constructed on 
a barge, one on top of the other, making a pile sometimes 
of six or eight or more mats, a multiple mat the entire height 
of the dam being built, on the barge, and sunk in place at 
one launching. The reading of these specifications in the 
1896 contracts in reference to mattresses does not convince 
one that this system of construction was the one apparently 
contemplated. 

The following is an extract from section 37 of contract 
6515 of October 8th, 1896, for Savannah: 

" No mattress will be accepted until properly placed in 
the work and secured there by a layer of stone of such thick- 
ness as may be required by the Engineer Officer in charge. 
Gaps between the edges of adjacent sections of mattress will 
be filled vnth stone by the contractor, to be paid for at a price 
equal to the price of mattress work. Portions of the mat- 
tress lying more than four feet outside of the position as- 
signed will not be accepted or paid for. Separate bids for 
the designs for mattresses are not desired. One price only 
should be given in the proposals and the price so stated will 
be understood as referring to any of the designs which may 
be required by the engineer officer in charge." 

The latter part of section 38 in oontract 6,517 of October 
8th, 1896, for Cumberland Sound is in exactly similar terms. 

Th^ese specifications refer to one mattress only, and not to 
a course of several mattresses, and provide for proper grill- 
lages of poles in each mattress, and of a layer of stone on 



27 

each mattrees, aad lihe witneeees Cooper and Gillette say thiat 
the nniltdjple miajts were deficieiut in poles and brush, and 
naturally did not have on each of them a proper layer of 
stone, for the whole ooni^truction Was sunk at a time, that is 
to say, allowed to sUdie from a gin barge and when in position, 
loaded with stone until it sank. 

The fascines also for these mattresses were not of the 
proper length, and were brought from the brush camps ready 
made, which would not have been possible if they had been 
of the proper length, says Gillette, for then they would have 
had to be hauled to the place where the mattress was being 
constructed, and re-miade properly. 

lA similar construction and system were in force at Sa- 
vannah says Cooper. 

Moreover, it was impossible to examine the internal cons- 
truction of these multiple mats. Any layman will easily see 
the ajmmense saving to the contractors in timber, stone and 
labour such a construction afforded, and also the time spared 
in the sinkijng of an eight course mattress instead of sinking 
each mattress separately. 

One undersitands at once the large opening for fraud ad- 
duced by the construction of these multiple mats, and the 
manner in which it affected the work as far as solidity, dura- 
bility, and value to the United States are concerned. 

Captain GiUefcte saw the work at Cumberland Sound only 
after the 6th of July 1897. It was then carried on in the 
same manner as at Savannah BDarbour and the presumption 
is that it was so before he saw it, because the contractors 
were the same, the nature of the work was the same, and the 
manager of the work at Cumberland Sound, William T. 
Gaynor, had been managing the work for some time at 
Savannah Harbour with Edward H. Gaynor. 

The manner in which these contracts were let out to the 
contractors was looked into by the United States authorities, 
and the circumstances accompanying the transaction were 
einquired into. It was found that the accused had succeeded 
in suppressiing competition in reference to the 1896 contracts. 
This is proven by the deposition of W. H. Veniable. This 
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gentleman, a contractor and owner of quarries, testified that 
he intended to bid on these contracts for Savannah Harbour, 
and Cumberland Sound. He went to Savannah for this pur- 
pose, and whilst there he was met by aocueed Giaynor, who 
offered to take from him. all the stone required for the cons- 
truction of the work advertised for if he would not bid him- 
self for it, in case The Atlantic Contracting Company got 
the contracts, which proposed arrangement was subscribed 
to by Gaynor, Greene and himself. Mr. Venable aflStrms that 
Gaynor asked hipn to deliver to him the three copies of speci- 
fications that he had obtained from Carter with great diffi- 
culty, as is shown by the correspondence exchanged between 
Barrows & sbome, Attorneys, and Carter. Gaynor said 
that he had collected all the other copies of specifications 
sent out. 

The contracts were made out to The Atlantic Contracting 
Company at the high prijces that we know. The stone to be 
used under these contracts of 1896 was estimated at 350,000 
tons and a very good price was promised to be paid to Mr. 
Venable for it, but instead of naving to furnish such a large 
quantity he was only required by the contractors to furnish 
a very small quantity, to the value of only $1,000 as no more 
was used by the conltractors, brush being substituted for the 
stone. 

Mir. Venable says in his deposition that when he went to 
Carter's office, he wias introduoed into his private office, and 
that he was asked by Carter if he intended to bid, and having 
answered in the affirmative Carter told Ulm that no money 
had been voted yet by Congress for the work, and that the 
contractors would have to advance the monejy themiselves for 
the construction, that to undertake this work it required an 
equipment of at least $400,000, that a large tramway would 
have to be built out in the sea at Cumberland Sound by the 
contraxstors to dump the stone, which would cost many thou- 
sands of dollars. He could not learn from Carter whiph 
design of m^attress would be called for. Now, the equipment 
of The Atlantic Contracting Company for this work was 
valued at $26,932.50, and no trestle had to be built by liie 
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contraxjitors, aiid the whole cost of equipment and work at 
Savaniuah and Gmnberland Sound did not exceed $200,000 
as has already been seen in the deposition of Gallagher. 
When MJr. Venable had completed his arrangement for fur- 
nishing the stone to be required for the work B. D. Greene 
showed him a bid which he had prepared ,which was $200,- 
000 lower than the bid filed and on which the contracts 
were let out. 

The specifications for contracts of October 8th 1896, 
Cumberland Sound onfy, number 6,517, assumed that 
200,000 cubic yards of mattress work, 60,000 tons of first 
class stone, 425,000 cubic yards of stone of other classes 

would be required for the work under this contract By 

reason of a change saijd by Captain Greene to Mr. Venable 
to have been made, instead of 200,000 square yards of mat- 
tress a^umed in the specification to be required for this 
work 446,102 square yards of mattress, third design (the 
worst for the goviemmjent, and the most profitable for the 
contractors, especially when it ia considered that even the 
specifications as to this were far from being complied with) 
were used. 

Alnother thing to be considered in reference to the letting 
out of these 1896 contracts is the shortness of the advertiso- 
mient given to the public and intending bidders, for becom- 
ing acquaitnted with the fact that contracts for the proposed 
work were to be let out, and consequenitly for the prepa- 
ration of bids. The advertisem.ents for these 1896 contracts 
which were one million dollar contract for Savannah Har- 
bour and a two mdllion dollar contract for Cumberland 
Sound, were only printed for 23 days in the local papers, 
and 19 days in the engineering papers. The regulations were 
to publish advertisements of the letting out of large con- 
tracts for at least thirty days. A noticeable fact in connec- 
tion with the advertisement for these two contracts is, that 
although they were really published on August I7th, 1896, 
calliing for bids to be opened on September 8th 1896, by 
special orders from Carter, they bore the date June 6th 
1896. This is the date they were originally prepared by 
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him for approval at Waisiiiiigtaa. The reason for this parti- 
cular deoeit is not kaown. 

Under ordinary oirenmisitanoes somie of the facts ijmtmp > 
diately recited would be of small important, but when such 
fraud has been perpetrated they are liable to become links 
in the chain leading to proof of criminality. 

A transiaotijon of great significance in this case is the deli- 
vetj, in the early part of September, 1897, by Carter, of all 
his securities to Greene and Gaynor, and the returning of 
them by Greene to Mr. K. F. Westcott, and by Westcott to 
Carter on October 29th, 1897. Carter had left for England 
to fill his new position in the latter part of July 1897, but 
had suddenly come back in the beginning of September. Mr. 
Westcott says that Carter told him then that he expected to 
be arrested, that he had taken all his securities to Greene 
and Gaynor at the Hoffman House, that he felt he had made 
a mistake in doing so, and wanted Westcott to take charge 
of them, which finally Westcott consented to do. Carter told 
him that Greene and Gaynor would bring the securities to 
Wfcstcott the next day at ten o'clock. They did not bring 
them at that time, and on telephoning to them, Gaynor re- 
plied to Westcott that they had changed their minds and 
were not going to bring the bonds. The next day however, 
Greene brought the bonds to Westcott's house, Westcott took 
Greene to the safety Deposit Company, where they were de- 
posited in Westcott's box. Afterwards, about the 11th Oc- 
tober 1897, on Greene asking him, he (Westcott) turned 
over some of the bonds to Carter and on the 29th October 
1897 he turned over the balance to him (Carter) and took 
a receipt which is in this form : 

Eeceived, New York, October 29th, 1897, from E. F. 
Westcott, the following instruments: 

5 Ches. & Ohio, 5s. 21025, 21026, 21027, 21028, 21029. 
Last Coupon, Nov. 1897. 
15 Del. & Hud. 7s. 1649, 1648, 841, 528, 293, 122, 842, 
840, 693, 125, 124, 123, 121, 83, 82. Last 'Coupon, 
Sept., 1897. 
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10 Ohic, St. P., Minn., & Om., 68. 21117, 21118, 21123, 
21116, 20242, 19282, 16672, 16102, 16926, 2093. 
Last Coupon, Dec., '97. 

15 CM. & N. W., 7s. 13216, 13213, 13212, 13211, 13209, 
13210, 13208, 13207, 13206, 13205, 7527, 7526, 
7525, 7524, 7523. Last Coupon, Nov., 1897. 

30 United K J., 48. 8650, 8651, 8652, 8653, 8654, 8655, 
8656, 8657, 8658, 8659. Last Coupon, Sept, 1897. 
17312, 17313, 17314, 17315, 17316, 17396, 17397, 
17398, 17399, 17400, 18442, 18443, 18444, 18445, 
19179, 19186, 19397, 19398, 19399, 19400. Last 
Coupon, Sept., 1897. 

10 Mil. Lake Sh. & West, 6s. 697, 698, 699, 845, 844, 
843, 847, 846, 848, 839. Last Coupon, Not., 1897. 

50 Long Dock, 6s. 2601, 2602. 2603, 2604, 2605, 2606, 
2607, 2608, 2609, 2610, 2611, 2612, 2613, 2614, 
2615, 2616, 2617, 2618, 2689, 2690, 2691, 2692, 
2693, 2695, 2696, 2697, 2698, 2699, 2700, 3611 
3610, 3609, 3608, 3607, 3606, 3605, 3604, 3603, 
3602, 2202, 2201, 803, 802, 183, 182, 181, 180, 
2837, 2836, 2694. Last Coupon, Oct., 1897. 

30 N". T. Lack. & West., 6s. 11350, 11349, 11348, 11347, 
11346, 11315, 11314, 11313, 11312, 11311, 11310, 
11309, 11308, 11307, 11306, 11305, 11304, 11303, 
11302, 11301, 9500, 9498, 9498, 9497, 9496, 9495, 
9494, 8537, 8536, 8535. Last Coupon, Jan., 1898, 
(O. M. C). 

5 K J. June, 4s. 940, 941, 1256, 1258, 1489. Last 
Coupon, Feb., 1898. 

20 K T. Lack. & West. 5s. 1036, 1037, 1044, 1045, 
1038, 1171, 1172, 1039, 1173, 1174, 1040, 1176, 
1176, 1041, 1177, 1042, 1178, 1179, 1043, 1180. 
Last Coupon, Feb., 1898. 
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10 Morris & Essex, 7s. .8114, 8113, 8112, 8111, 8110, 
8109, 2983, 1495, 9308, 9307. Last Coupon, Dec., 
1897. 

3 Morris & Eeeex, 4ia 848, 1120, 1121. Last Qoupou, 

Jan., 1898. 
5 Wabash, D. & C, 5s. 1739, 1621, 1736, 1731, 1738. 

Last Coupoin, July, 1897. 
10 Chi., Mil. & St. P., 7s. 5447, 5446, 5445, 5444, 6318, 
5440 525, 5441, 5442, 5443. Last Coupon, Jao., 
1898. „ 

4 U. S., 5s. 17461, 17458, 17456, 17453. Last Coupon, 

Nov., 1897. 

2 Certificates for 100 s^hares each, in capital stock of DeiL 
& Hud. Oanal Co., ISTos. 25868, 25869, in my name. 

2 Receivers Oertifioaites B. & O. E.R do., for $5,000.00 
each, Nos. 791 and 792, Qoupons Dec. 1, 1897, at- 
tached. 

7 Promissory Notes of T. M. Cunningham to Eobert P. 
Wesitoott, for $275.00 each, dated June 29, 1895. 
Endorsed " without recouree," by Eobt P. Westcott. 
Deed to secure foregoing notes and others by T. M. Cun- 
ningham to Robert P. Westcott, daJted June 29th, 
1895. 

1 Prottnissory note of Beime Gordon to R. P. Westcott 
for $10,000.00 and 

9 Proanissory notes of same to same for $300.00 eadhb, ail 
of said notes being dated Nov. 4th, 1896, and en- 
doused " without recourae," by R. P. Westteott. 
Deed Beime Gordon to R. P. Westcott, dated Nov. 4th, 
1896, to secure foregoing notes and others. 

1 Promissoiry note of John Lyons to Robert P. WestcotC 
for $15,000.00 with covenant of Insurance, etc., an- 
nexed, dated June 29th, 1895. (O. M. C.) 

1 Plpomissory note by John Lyons to Robert P. Westcott 
for $15,000.00, dated June 29th, 1895, and endorsed 
" withouit iiecourse ^' by the payee. 

1 Promissory note of same to same, of same date, similarly 
endoTsed, for $450.00. 
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1 PiK)iniB8ory note of same to saan'O, of sam© date, similarly 

endoieed, for $450.00. 
I>eed to aecfure foregoing notes and othjeis, by John Lyons 

to Eolbert F. Westoott, dated June 29itih, 1895. 
1 Oertificate of Insimaince, dated Jiine 29th., 1895, ex!ecuted 

by Dearing & Huill, agents. 
Deied, J. W. Howie and J. F. Bragg, as executoTB to R. F. 

Westcoifct^ daJted Nov. 27th, 1894. 
Policy of InBiunanice to Eobert F. Weeitcott of title to pro- 
perty conveyed in foregoing deed. 
Bond and Mortgage, Thomas Martin to O. M. darter, dated 

Nov. 8ith, 1895. , 

Receipt, A. Minis to O. M. Carter, dated Nov. 11th, 1896. 
Receipt, Thomas Martin to A. Minis, ajtty., dated Nov. 21st, 

1895. 

Obeklin M. Oabtee. 
Endorsed on back: , 

—RECEIPT— 

When Greene so de<livered Carter^s securities to Weatoott, 
he made to him the surprising statement thai these securities 
were his, Westoott's, as he was their (Greene and Gaynor's) 
partner in these 1896 contracts, \^<hich fact Westcott ener- 
getically denied. Those securities brought to Westcott by 
Greene and turned over to Carter by Westcott, at cost .price, 
including the securities and property already in Carter's 
possession, represented a value of $570,801.85. The pro- 
secution claim that the real partner to Gaynor and Greene 
^'as Carter himself. 

As the Government funds for these contracts of 1896 
were only to be available on July Ist, 1897, the contractors 
had to advance the money themsielves for the purpose of 
carrying along the work. Mr. Johnson, an expert account- 
ant and bank examiner, has established that during the pro- 
gress of the 1896 work, the Gaynors had advanced $43,500, 
and Greene an amount of $89,350, made up by a $50,000 
loan made to him by darter's father-in-law, ait. the request 
3 
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of Carter. Mr. Johnaoa. has also established tiiat the pro- 
ceeds of the two cheques of $230,749.90 and of $345,000 
were not evenlv divided between Gavnor and Greene, Gav- 
nor getting on the 6th of Jnly, 1897, a share equivalent to 
one-third, the advances made by both being reimbnised^ 
whilst two-thirds remained in the po^ession of Greene. He, 
on the Stii of July invested $172,000, apparently of thfe 
money, in the pnrchase of $150,000 United States bonda 
The profits to be taken out of these two cheques divided in 
three, would, according to the witness Johnson, have made 
$126,691.67, which amount with the $50,C00 loan by West- 
cofct to Greene at Carter's request, would make $176,766,67, 
about the amount invested bv Greene on Julv 8th, in United 
States bonds, of which he had on August 6th a portion sold 
for $22,700, when he re^d $21,000 to TTeebcott , 

It is pointed out by the prosecution that the supposed 
fraudulent claims and vouchers upon which the two cheques 
of the 6th of July were paid to accused, were prepared for 
them by Carter's confidential clerk, M. A. Connolly, he 
signing the name of Edward H. Gaynor, Secretary of The 
Atlantic Contracting Company. 

Before succeeding to General Gillmore whose headquarters 
were in "New York, Captain Carter was Resident Engineer 
at Savannah since August 19th, 1884. The accused got 
their first contract in this engineering district of Savannah 
on September 1st, 1884. Since that time they were fortun- 
ate enough to capture all the contracts less one, for work let 
out in the district, amounting to 28 in number, of which the 
following is a correct list : 

Savannah River and Harbour. 

2744, September 1st, 1884, John F. Gaynor, Contractor. 
3282, October 28th, 1886, John E. Gaynor, Contractor. 
3890, Januiary 16th, 1889, Wm. T. Gaynor, Contractor. 
4224, N'ovember 6th, 1890, John E. Gaynor, Contractor. 
4960, October 22nd, 1892, Atlantic Contracting Company, 
Contractor. 
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6515, October 8th, 1896, Savannah Harbour, Atlantic Con- 
tracting Company, Contractor. 

Cumberland Sound. 

2824, September 27, 1884, Lara and Boss, Contractors. 
3285, October 29, 1886, Anson M. Bangs, Contractor. 
3905, January 31, 1889, Anson M. Bangs, Contractor. 
4572, May 4, 1891, John F. Qaynor, Contractor. 
4820, September 16, 1892, Ed. H. Gaynor, Contractor. 
5811, November 15, 1894, Anson M. Bangs, Contractor. 
6517, October 8th, 1896, Atlantic Contracting Company. 

Brunswick Harbour. 

3307, October 30, 1886, Ed. H. Gaynor, Contractor. 

4037, May 31, 1889, Charles C. Ely, Contractor. 

(John F. Gaynor was manager of the work and Ely did 
not appear about the construction at all.) 
4517, March 2, 1891, John F. Gaynor, Contractor. 
5254, March 20, 1893, Atlantic Contracting Company. 

Fort Clinch, Florida. 

4637, July 20, 1891, Wm. H. Walsh, Contractor. 
(Wm. H. Walsh was Greene and Gaynor's foreman.) 

Darien Harbour and Mouth of Altamaha River. 

5127, December 20, 1892, Atlantic Contracting Company, 
Contractor. 

5133, December 20, 1892, Atlantic Contracting Company. 

5253, March 1, 1893, Atlantic Contracting Company, Con- 
tractor. 

6049, April 20, 1895, W. T. Gaynor, Contractor. 

Altamaba River (Upper). 

2933, December 5, 1884, Ed. H. Gaynor, Contractor. 

Savannah River, Augusta. 

2934, December 5, 1884, Ed. H. Gaynor, Contractor. 
3392, February 9, 1887, John F. Gaynor, Contractor. 



86 

(W. H. Walsh was foreman of Greene and Gaynor's brush 
camp during the performance of this contract, and the money 
to pay off the hands under this contract was carried by Gal- 
lagher, the bookkeeper of the Atlantic Contracting Co., to 
Augusta.) 

So they had many occasions to come into contact and a 
gieat intimacy appears to have sprung up between Gaynor 
and Greene, and Carter. Carter frequently before the year 
1891 borrowed money from Greene, and they were mutually 
interested in private enterprises, as the following letters and 
extracts from letters will amply show. 

On June 21st, 1885, Captain Carter writes to W. H. 
Brawley, Charleston: 

" The enclosed letter was given to me by Captain Greene 
who will go to Washington, and he desires me to ask if you 
would be so kind as to have the copy referred to in your letter 
made, and sent to me. Please let me know the expense in- 
curred, and I will remit the amount to you." 

On ITovember 2nd he writes to accused John F. Gaynor^ 
concerning the purchase of Pine Lands in Georgia: 

" It is not yet cold enough to go to work on our project. 
I am looking up pine lands, and whooping up the conven- 
tion." 

On June 24:th, 1886, he writes to the accused B. D. Greene 
enclosing a cheque payable to Greene or order for $50. 

On August 2nd, 1886, he sends accused Greene a cheque 
for $100 payable to his order, requesting him to credit it on 
his account, and on January 5th, 1888, he sends a cheque 
to accused B. D. Greene for $299.50 being a balance of an 
indebtedness of $1,600. 

On May 24th, 1888, he writes to accused Greene in 
relation to proposed joint enterprise in a gas company, in an 
air jack, for cotton, and marble quarries, and says : 

" There are only about five men in it and they are the 
best in Savannah. If it proves what we believe, with an 
investment of $10,000 the yield annually net ought to be 
$120,000, with larger yield by increase in plant If it 
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amounts to anything of course I want you to go in with me, 
but say nothing to John as this is outside matter. I hear 
nothing further about the raiboad." 

On June 11th, 1888, Carter writes to Greene as follows: 
"I expect to go to some quarries on the line of the S. F. 
& W. in about ten days, and they say they will put rock in 
at Savannah and Brunswick at whatever rates I say. Of 
course I have not seen the quarries yet, but if the rock i^ 
good it will be worth looking into and I want to know what 
you think good rock equal to ITew York stone would be worth 
delivered as stated." 

" I have not seen Olmstead as he is at Rome." 

On August 23rd, 1888, Carter again writes to accused 
Greene : 

"I saw Olmstead about the marble and he says that he 
learns that a very badly shattered specimen was shipped to 
New York. There is a good specimen now at Rome. Please 
see if the sample in New York is suitable. If not, I will 
have the other piece shipped." 

Another letter of Carter to accused Greene bears date 
September 1st, 1888, and contains the following: 

" I leave for Rome to-night to secure lease for lands and 
begin work as required by lease. I rather think that only 
Olmstead, Hull and Lathrop will remain in, in which case 
they have already agreed to share equally with me. I have 
many things to talk to you about it. I have also got my eye 

on some coal lands near Birmingham Can you meet 

me in Washington ? " 

On September 23rd, 1888, Carter writes to accused 
Greene: 

" I have nothing to invest just now as my money is 
like to take $1,250 or $2,500 worth of stock, 25 or 50 shares. 

Let me know if you wish to venture in it I had 

the block of ma^'ble shipped to Evans and wrote him to send 
it up to Batterson, See & Eisele. I sincerely hope the 
Chili scheme is not a paper one, only it looks too bright to 
last" 
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On October 25th, 1888, a'ecniseid, B. D. G-reeiae, writeei 
to Oarter as f oUo'vvb : 
" Dear Oarter : 

Yours at banjd, oould not do dredging as cheaj) as you 
say and work only 4 monitihs in two years .... The 
block of marble is ait B., S. & E.'s, and has been for two 
weeks. Mr. See says he can do notlhing with a block of such 
irregular quelity .... As John goes to Ohili, Thurs- 
day, I^ov. 1st, we can't very well handle the matter even if 
it were good, -wihich I doubt. About six mo's from now 
$6,000,000 harbor work is coming up in Ohili, and ^>e have 
assurance of our ability to get it. We are now looking for 
a first class man to go with John as an expert. The first 
thing we shall tacHe will be a tunnel 3,000 feet long, and 
we can have as many millions E.K. work proper as choose 
to take, probably we sihall go for about $4,000,000 con- 
tract .... We have the prefereniee, and John goes 
down on the ship T\ith the general maniager of the syndi- 
cate, so you see our show seeans good. Now I want to do 
up Oharleston, Savannah and Teimiandina by July 1st next, 
BO that we can go down by that tune if nJot before. This 
I think is the chance of our lives. ITow, let that dredging 
90 John and I can sell out our stock, and hurry up the two 
works all you can so we can get going by New Tear's. This 
is important. 

" This Clhili business is busineBB, and I think within 90 
days we shall be iato that tunnel. Whjat do you think of 
this? Of course the scheme I outliQed when I first wrote 
you about Chili a month or more ago will be carried out, 
and a year henice will find us both struggling with the Span- 
ish lingo .... Put that dredging through on the 
basis of working only a part of every other year, and no 
outside work, and you wiOl see it is worth 18c. or 19c." 

On Ifovember 22nd, 1888, Oarter writes a leitter to ac- 
cused, Greene, in wihich he says: 

" I told him thiat I wished you, Oaynor, Minis and him- 
self with me in the Jack, but only you, Gaynor, himself 
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and myself in the cotton tieing businieBB What- 
ever the Ohiii businesB comes to, this OippeajB to be certain, 
and if Clay can only do his share there is no doubt of great 
financial success." , 

On May 26th, 1889, Cjarter writes to laocTised, Greene, 
saying: 

" Shall you be here within a week ? If not, can you 
manage to let me have $2,000 if I should need it. I don't 
want that we should be frozen out of a good thing. I will 
write you again to-mioTro\^' night after I see Shepherd, and 
before going to Florida. Gaynior is not here, and I have 
not seen him in some days." 

On June 6th, 1889, Oarter telegraphs to B. D. Greene 
from Savannah to New York as follows : 

" General Alexander desires m© to ask you to telegraph 
the " Morning ITews " at once the following affidavit over 
your signature. 

" The affixiavit of Mr. Ouirtis, so far as it alleges an attempt 
upon my part to bribe him, and so far as it relates to state- 
ments said to have been miade by me reflecting in any nian- 
ner whatever upon Lieutenant OaHer, is false in every paiv 
ticular. An affidavit to this effect will follo\;^» in due time." 

The same day Oarter sent the following telegram to ac- 
cused, B. D. Greene: 

** The affidavit of Curtis to which my telegram refers is 
as follows: 

" In February B. D. Greene renewed the above proposi- 
tion of Gaynor stating that he would add to my salary 
$500,00 per month and would get lieut Oarter to increiase 
said salary. He said it was in his power to secure my ap^ 
pointment and that he had also the po^^^er to h^ve lieut. 
Oarter remove any obnoxious inspector, iostancing Inspector 
G. W. Brown, who was removed at Fera'andnna in 1886, 
and stating that Brown's successor was worth to him $60 
per day." , 
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On the same day Qarter writes to -ajcoiised, Greene, on 
the same subject a letter in which he says : 

" Don't fiaii to insert in the affidavit each and every state- 
ment that I have made/' 

On March 30th, 1891, Captain Oaxter \^«rite8 to 0. B. 
Bassett, Newark, ia the f oiUowing manner : 

" Will you pleaae inform me la^ to the charaoter and 
amount of work proipoBed for Orange in regajrd to water 
suppKes, sewerage and drainage. I sihouM be glad to know 
also when propoeals for the work are to be opened, if thie 
work is to be donje by contract ? " 

Whein in September, 1897, the papers of Oaptain Carter 
were detained in his file case, there was found among them 
a stock certificate book containing the certificates of stock 
issued, and later transfers of The Empire Construction Com- 
pany. This stock certificate book shows 2,000 shares is- 
sued, of which there was issued June, 1891, to B. D. Greene, 
1,980 shiaires; to J. F. Gaynor, 5 shares; E. H. Gaynor, 5 
shares; to Jamies E. 'Chandler, 5 shares; to A. M. IsTewtoii, 
5 shares. It appears by the evidence of Mr. R. F. Westoott, 
f ather-in-l'aw of Qaptain Carter, and w^ho lived in Orange, 
that Carter was interested in this Empire Construlotion Com- 
pany, with Gaynior and Greene, that the company got this 
Omnge, New Jeireey sewerage contract, and thlat Qarter 
feared they would lose a lot of money on axseount of Greenje 
not paying proper attention to the work. Mr. Westoott 
was then introduced to Greene by Carter. 

On March 27th, 1891, Carter writes to E. V. Eossiter, 
an official of the New York Cenitaral Eailroad as follows: 

" Dear Sir : 

When I presented your letter to Doctor Webb to-day he 
told me that he had virtually let the conifcracfc for the Heiv 
kimer Poland extension to Mr. Wiestbrook, a piartner of 
Genteral BQuJsted, that thfe greater part of it had aotually been 
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let, that work 'had been begun last Monday, and that he pre- 
ferred to let the rest of the contract to the same party to 
whom he had already let the greater part I regret exceed- 
ingly that I had no opportunity to submit a proposition for 
the work eijther as a whole or in part, as I feel confidient that 
it would have inured to the company's benefit as well as to 
my own." 

On April 6th he writes the following to Doctor Webb, Pre- 
sident Wagner Palace Car Company : 

" Dear Sir :— 

Referring to our conversation of the 27th ultimo, I beg 
to state that if any extension of your Adirondack railroad 
to Tupper Lake or eilseiwhere is comtemplated, I should be 
glad to have an opportujiity of submitting a propoadjtion for 
the construction of the sama My associates and myself aa^ 
in a position to begin work at once, to take a contract of any 
amount of work, land to carry the same forward to your en- 
tire satisfaction. 

In his depositioin Mr. E. F. Westcott, page 1101 stated 
that accused Greene had done that work. 

MIANNEE OF PROVING CONSPIRACY. 

jNow, how io a conspirax^ usually proven? Here is whlat 
is found on the subject in Arhbold's Criminal Practice and 
Pleading, page 1841, edition J. M. Pomeroys; note: 

" A conspiracy is proved either expressly or by proof of 
facts from which the Jury may infer it. It is seldom proved 
expressly, nor can a case easily be imagined in w*hich that is 
likely to occur unless where one of the persons implicated iri 
the consparacy consents to be examijaed as a witness for the 
prosecution. In nearly all cases therefore, the conspiracy is 
proved by circumstantial evidence, niamely, by proof of facts 
from which the Jury may fairly imply it. It is usual to 
Begin by showitng that the defendants all knew eiach other, and 
thiat a certain degree of intrmacy existed between them, so 
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as to show th'at thieir oonapiring together is not improbable. 
If to this can be added evidence of any consultations, or pri- 
vate mieetings between th.em, there is then a strong founda- 
tion for the evidence to be subsequently given, namely of 
the overt act of each of the defendants in furtherance of the 
common design". 

And in East: — 

" Conspiracy is generally a matter of inference from cer- 
tain criminal acts of the parties accused done in pursuance 
of an apparent criminal purpose in comimon between them." 
E. vs Brissac 4 Eiast 171. 

And in Starkie: "Upon indictment for conspiracy the 
evidence is either direct of a meeting and consultation for 
the illegal purposes charged, or more usually from the very 
niature of the case, circumstantial." 2 Starkie on Evidence 
232 (2iid edition). 

And in re Murphy: "If on a charge of conspiring it ap- 
pears that two persons by their acts are pursuing the siame 
object, and often by the same means the one performing part 
of an act and the other completing it for the attainment of 
the act, the Jury miay draw the conclusion that there is a 
conspiirucy." Coleridge J., K. v. Murphy, C. & P. 297. 

It seems to me that there is such an intimiacy proven be- 
tween Carter and the accused as to render a conspiracy 
between them, not only possible but probable. By becoming 
the associate of the accused in some collateral business whilst 
they were under contracts with the Government for work to 
be done under his (Garter's) control and supervisilon. Garter 
was treading upon dangerous ground, and if he was not ao- 
tualfy serving two masters he was to a great extent imperil- 
ling the independence and impartiality so essential for him 
in the important and responsible office he occupied. Tbe way 
he acted towards Mr. Venable at the time of the letting out 
of the 1896 contracts by chilling him is indicative of his 
desire of dissuading bidders from tendering for the work, 
which act was against the evident interest of the Government, 
to whose advantage it was to have the greatest competition 
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in tihe letting out of tiiese contracts. The act of Carter in this 
circumstance, when seen in the light of what passed later 
on, is very suspicious. The accused succeeded, in putting 
V-enable out of the way, but the success of the operation 
was surely prepared bjy Carter, and this fact makes it wrong 
for aU the participants i|n this transaction. 

Nfext, the exorbitant prices at which the contracts were 
let out, the introduction of the three designs of miattress at 
the option of the engineer in charge, and to be tendered for 
at one price for the three ; the calling for the cheapest design 
to the great dietrimeint of his employers; the fraudulent 
mianner in which the work w)as executed by the accused to 
the knowledge, and with the consent of Carter ; his toleration 
of the construction of the multiple mats; his negligence to 
have imspeotors in the brush camps, so that the material of 
these multiple miats could be examined ; the fact that he had 
his father-in-law advance to Greene $50,000 whilst the work 
was carried on ; his considerable and almost sudden wealth ; 
his high living and annuJal expenses; his delivering over to 
Greene and Gaynor of all his securities when he thought 
himself in danger ; the return of them to Wiestcott by Greene, 
with the declaration that they were his (Westcott's) pro- 
perty, whiph they knew to be false ; the turning of them over 
byWesitoott to Carter, who accepted them, with other minor 
facts such as the shortness of the delays in the advertisements 
of the totting of the contracts, and the fact that the accused 
couM secure all the contr^acts adjudicated in the district, 
which might have been innocent in ordipjary oases, are ajl 
in my opinion circumstances sufficient to justify one in 
believing that a corrupt agreement to defraud the United 
States had been in existence between Garter aoid the accused 
since at least there was any question of the letting out of the 
contracts of 1896, and was still in existence on the date 
mentioned in the inf ormiation and complaint in this case. 

With similar evidence to support a charge of conspiracy 
alleged to have been committed in this country, the accused, 
I believe, would be committed for trial. 
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Of course in the present case, I have not to commit upon 
the charge of conspiracy, because conspiracy per se is not 
an extraditable crime, but the conspiracy had to be proven 
to establish the overt acts charged as specific crimes, and to 
constitute participation by conspiracy in fraud by an agent 
and I think the allegation of conspiracy is proven beyond 
doubt. 

But the prosecution has not stopped at adducing the evi- 
dence which I have above referred to. In order to establish 
more forcibly the criminal intent of Carter, and of the ac- 
cused, they have meant to prove other fraudulent acts by 
them, in similar circumstances to those just enquired into, 
to show the criminality in the overt acts of the conspiracy 
presently charged as specific crimes. As justifying this 
course they have cited the case of The Queen vs Stemaman, 
in which it was held that : 

1st — ^Evidence is admissible on a charge of murder by 
poisoning, to show the administration of the same kind of 
poison by the prisoner to another person, as proving intent ; 

2nd. — Evidence of similar symptoms of arsenical poison- 
ing attending the death of prisoner's former husband follow- 
ing administration to him of food prepared by the prisoner, 
is evidence to show intent as regards the charge of arsenical 
poisoning of a second husband on evidence of arsenical pois- 
oning of the latter, and of similar preparation of food by the 
prisoner, and her attendance on her husband during his ill- 
ness. (1 Canadian Criminal Cases, page 1), and the author- 
ities there cited, and particularly the leading case of Makin 
vs The Attorney Greneral of New South Wales, 1894, Law 
Reports, 1894, page 57, in which the following decision was 
given: 

"Evidence tending to show that the accused had been 
guilty of criminal acts other than those covered by the indict- 
ment is not admissible unless upon the issue whether the acts 
charged against the accused were designed or accidental, or 
unless to rebut a defence otherwise open to him. Where 
prisoners had been convicted of the wilful murder of an 
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isf ant child, which th-e ovidenoe showed they h|ad received 
from its mother on certain representations as to their willing- 
ness to adopt it, and upon a sum inadequate for its support 
for more than a very limited period, and whose body the evi- 
dence showed had been found buried in the garden of a house 
occupied by them. 

Held : That evidence that several other infants had been 
received by the prisoners from their mothers, on like repre- 
sentations, and on like terms, and that bodies of infants had 
been found buried in a similar manner in the gardens of 
several houses occupied by the prisoners, was relevant to the 
issue which had been tried by the jury." 

See also Connolly and McGreevy, 25 Ontario Reports, 
168-169. 

In re Hoke, 14 Kevue Legale, 705, where it was held by 
Dugas, J.S.P. 

" The guilty intent must have been precedent to and have 
accompanied the fabrication of such forged instruments, and 
the repetition of acts of the same kind, will be admitted in 
evidence as proof of such guilty intent." 

The same has been decided in the II. S. See Wood vs 
U.S., 41, U.S. 16 Peters, page 342. 

Taylor vs U.S., 44 U.S., 3 Howard 197. 

Moore vs U.S., 150 U.S., 57, Book 37 Law Edition 996. 

U.S. vs Snyder, 14 F. E. 554. 

Queen vs Mulcahey, Law Eep., 3 H.L. 306, 317. 

With these authorities in support, I think the evidence of 
other overt acts to show guilty intent must be admitted, and 
this other evidence may be briefly reviewed as follows: 

We have seen before that out of 28 contracts for work let 
out in the district from 1884 to 1897, only one went to a 
gentleman not connected with the accused, and this man is 
Mr. A. J. Twiggs, a civil engineer and contractor of Augusta, 
Georgia. We have seen also the gTeat changes in the price 
of mattresses since Carter's tenure of office the price increas- 
ing from 94 cents per cubic yard in 1885, and $1.40 in 1890 
to $4.40 in 1896, for less costly and less valuable work to 



46 

the United States; also the new feature of the introduction 
in 1891 of three designs of mattress, to be bid for at one 
price, and to be selected by the engineer in charge which 
opened the door to the commission of the frauds complained 
of. 

The narration now of the experience of Mr. Twiggs and 
of Mr. Agnew, and the coming in contact of Mr. Charles P. 
Goodyear, of Brunswick, Georgia, with Carter and the ac- 
cused, and the manner in which the contracts of 22nd Octo- 
ber, 1892, called the big contracts, were let out, and an ex- 
amination of the progressive growth of Carter's wealth are 
of a nature to throw more light on the designs of the accused 
and of Carter, and consequently upon the whole case. 

A. J. Twiggs states that in 1891 he went to Savannah with 
the object of bidding for the contract for the work to be done 
on the River Savannah at Augusta, which contract was let 
out to accused Gaynor on September 9th, 1891, and that he 
met accused Gaynor who ojffered him $500 and to take from 
him all the stone (Twiggs owned a quarry) if he would not 
bid for this work, which proposal Twiggs accepted. Then 
accused Gaynor had not filed his bid. He got the specifica- 
tions in the presence of Twiggs, and commenced preparing 
his tender. Noticing the high price inscribed by accused 
Gaynor, Twiggs asked him if he did not fear some other 
bidder might file some lower bid. Gaynor answered " No 
other person intends to bid." Twiggs then mentioned that he 
had heard that one Mr. Denning, of Augusta, intended to 
file a bid. To that accused Gaynor replied " I will find 
out," and writing a letter he gave it to a messenger, who im- 
mediately brought an answer, and Gaynor having read it 
said " No, there is no other bid ; we are all right." Accused 
Gaynor got thie contract at the very high price he hajd men- 
tioned. 

The same Mr. Twiggs says that in 1893 some new work 
to be made near Augusta was advertised to be let out by con- 
tract. He went to Savannah to bid for that work. Edward 
Gaynor went to him and offered him with insistance, $1,000 
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for not bidding, which offer was refused. Twiggs tender 
being the lowest, the contract was let to him, number 5359, 
July 5th, 1893. After the bids were opened he was followed 
by Edward Gaynor to his hotel where Edward Gaynor re- 
newed his offer, and asked Twiggs to abandon his contract, 
promising at the same time to protect him for his inexecu- 
tion of the same, for Twiggs had guarantors. The offer was 
again refused. 

Twiggs was familiar with the nature of the work to be 
done under his contract, for he had studied the work done 
by John F. Gaynor, below Augusta. He had also frequently 
visited the work done by W. H. Walsh in 1892, above 
Augusta, and W. H. Walsh having completed his work, 
Twiggs engaged his foreman and his men. The specifica- 
tions in this contract of Twiggs were the same as in the ex- 
ecuted contracts of John E. Gaynor and W. H. Walsh. 
Twiggs meant to proceed in the same way in the execution 
of his contract, and started using similar material. He had 
a great number of fascines prepared, precisely like those in 
the Gaynor and Walsh contracts, and with the same material, 
and by the same hands. But he was not permitted by Carter 
to put in any of these fascines. Carter examined them all, 
and said that none of them would do. He himself cut the 
string of one, trimmed off all the brush, leaving nothing but 
the naked poles, and had a fascine built in his presence made 
of poles without any brush, and declared he wanted all the 
f asciaeB to b© made that way, land the poles to be the whole 
length of the fascine. Twiggs' fascines were to be bound 
with wire, while the Gaynor fascines under similar specifica- 
tions were tied with lath yarn. The lath yarn that Twiggs 
had procured and which Carter condemned had been bought 
from the very person who furnished it to Gaynor, and was 
part of an identical lot he had ordered for Gaynor, and 
which had been left over. The fascines put in the Gaynor 
contract were brush cut as near the work as they could get 
it, right on the river bank, bundled up with a rope choker, 
and the bundle was made from loose brush, limbs, leaves, and 
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everything together. Twiggs had to get his fascines from 
six to twenty-five miles down the river, and haul them up by 
steamboat All the fascines made had to be re-made, and 
nothing but the bare poles used, and the brush was thrown 
away. Twiggs then went to Savannah where similar work 
was being carried on under the big contract of October 22nd, 
1892, by the accused, to ascertain the manner in which the 
fascines were made. He got a row-boat and went where the 
fascines were used, and the lighter came down the river 
loaded with brush and in that were some fascines made of 
weeds and yellow flowers in them. They were brush, pine 
duck and vines. The fascines were not fastened there as he 
was himself required to do. He had to fasten down his 
with stakes six feet long and three inches in diameter, whilst 
in Savannah the accused were only required to fasten them 
down with pins 18 inches long, and 1% inches in diameter, 
and it must be remembered that this was under the same 
specifications. 

The Inspector required Twiggs to drive down his pins six 
feet in the ground, notwithstanding the difficulty of driving 
them by hand, the damage to the pins, and the length of time 
required, and Carter suggested to him to get a pile driver. 

Twiggs says that hardships were put on him by Inspector 
Conant under the direct instructions of Carter, and condi- 
tions of construction were exacted from him which were not 
in the specifications, nor in the contract. He was required 
to use a chain choker to compress his fascines — the Gaynors 
were allowed to use a rope choker. Twiggs declares that on 
account of all sorts of difficulties put in his way by Carter, 
he was unable to complete his work in the time stipulated in 
his contract, and that Carter had it completed at his 
(Twiggs') expense, at exorbitant and unjust prices, paying 
as much as $1.50 per cubic yard for stone that he himself 
could have supplied from his own quarry at 75 cents. 

Twiggs lost four thousand dollars on his small contract. 

Thomas J. Agnew says that in September 1894 he went 

to the office of Captain Carter, that he met the head clerk 
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of Carter, who informed him that he had to apply to Carter 
personally for specifications. Agnew was representing E. B. 
Hunting & Co. who were acting jointly with E. G. Ross & 
C, of Jacksonville, Florida. He asked his family phy- 
sician. Doctor Brandt, to apply for him for specifications. 
Captain Carter did not send any but wrote to Dr. Brandt that 
the specifications could be seen at his oflSce. Agnew writes 
again on September 21st to Carter complaining of not having 
yet received the copies of si)ecifications applied for, and ask- 
ing Carter to give instructions to his clerk to send him some. 
Again Carter answers that the specifications can be seen at 
his office. Tlhen Ajgnew gete them from the officei. The bids 
are prepared by Boss & Co. for whom Agnew is acting. On 
September 29lii, 1894, the day of the opening of the bids, 
Agnew goes to the office of Carter, and there he meets 
Edward H. Gaynor, and John F. Gaynor, the accused, who 
asked him if he intended to bid. Having said yes, they 
offered him $500 if he would refrain from bidding, but thq 
offer was refused. Then the two Gaynors went into th^ 
office of Carter, where the bids were to be opened, and took 
an envelope out of two which were on Carter's desk and 
Edward Gaynor replaced it by another. This happened ten 
minutes before noon, which was the time set for opening o:^ 
the bids. The bids being opened it was found that therq 
were none from the Gaynors, nor from The Atlantic Con-? 
tracting Company, but the lowest bidder was Anson M. 
Bangs, who got the contract at the price of $2.28 per cubic 
yard of mattress. But it afterwards turned out that Bang9 
was in reality Gaynor and Greene. 

Charles P. Goodyear, a Barrister, of Brunswick, Georgia, 
statcB in his deposition that he attempted in 1891 to deepen 
the channel of Brunswiek Harbour by placing dynamite on 
the bottom and und'er thie bottom of th-e channeil, and de- 
peniding on the strong currents to waaih out the sands loos- 
ened by the dynaanite. Goodyear continued to use his dyna- 
mite process in 1892 under an Aot of Congress granting 
4 
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him compensation according to the depth obtainjed, the depth 
to be verified by Carter. In No«vem.ber, 1892, Goodyear 
went to Siavianniahi, with his ipartner, Mr. W. E. Kay, to see 
OarteiT, T\ho had made an inspecttion of his work. Carter 
told him that he had not reached the depth required by the 
Aot, namely 22 or 23 feet, and asked him to have an inteir- 
view with Mm alone. Carter declared to Groodyear that 
as an engineer he had been desirouis of deepening the outer 
bar of BrunsT^iick, Georgia, by the jetty system under a 
recommendjation he had miade for deepening that bar for 
a eompensajtion of $2,718,000, that is, an estimate for that 
amount. " He stated that he recognized the fact that so 
long as I continued my work upou the bar by the method 
I was puirauing, the use of dynamite, the people of Bruns- 
wick would not support an effort to obtain the contract 
for jetties from the Govermnenft; that he recognized the 
fact that I had, as he expressed it, a good deal of influenicie 
in Washington, that he believed legislation would be pro- 
cured for the deepening of the ouiter bar of Brunswick upon 
the basis of the recommendation of $2,718,000 by the oon- 
struction of jetties; that it wouJld be necessary if such an 
arrangement was carried through that he should remaiii at 
Savannah; that it would require to retain him there the 
influence not only of the people of Savannah, but, perhaps, 
the influence of the people of Brunswick. He said that 
he had in his mind a firm of honest contractors who' would 
get the coQttraict for the ^ork if the Act of Qongress could 
be passed 'appropriating the money for the jetty systean. 
He said that if I would abandon my dynamite method, 
abandon the work on the bar, and procure the influence of 
the people of Brunsiwick, which he said he recognized was 
behind me, land would be governed by my action, and go to 
Washington, and do what I could to procure the passing of 
this legislation, that he would procure my reimbursement 
for all the money I had spent to that time on the ouiter bar 
of Brunswick, that he would procure all my efxpenses paid 
to Washirigton, and that he wouild procure payment of one- 
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third of all the profits on the jetty enterprise in. the event 
the Act was passed." 

Goodyear continues: 

*^ He, Carter, then told me who the contractors were, 
that they were Grreene and G-aynor, and that I said that 
it would be well to hjav« some confirmation from tbe con- 
traiCftorB in a. proposition of that sort, upon which he sent 
for John Giaynor, and John Gaynor came into the room 
and paiiicipated in tihe balanoe of the interview, confirming 
the fiftatem^ents that 'Oairter had made with one exioeption. 
Carter had created the impression in my nund th)a* it was 
proposed to reimburse me at once for my outlays on the bar 
at Brunswick, then an inoonsidenable amount, about $16,000, 
to pay my expenses to Washington, and pay me one third 
the profits. He confirmed the proposition made by Garter 
with the exception of the proposition in relation to the 
$16,000, which wias only to be paid me in the event thie 
legislation was procured for deepening the outer bar by 
jetties." 

Goodyear said to Gaynor: " I have had some discussion 
with Carter about jetties getting water on this bar." Gay- 
nor replied, " What do you car© about water ? The thing 
to get is money." Goodyear says that one-third of $750,000 
was mentioned as being the probable third of the profits, on 
the basis of Garter's suggestion for the appropriation of 
$2,718,000, and in the conversation Carter stated that there 
would be a division of the profits by three, one part for 
Goodyear, and one part would be set aside for a purpose 
not d'eclared. 

In December, 1892, Goodyear \^ias visited at Brunswick 
by John Gaynor and Edward Gaynor, and was urged to 
accept the proposition, but he declined. , 
. The Savannah contract of October 22nd, 1892, throughout 
known as the big contract of 1892, was a three and a quarter 
million dollar contract. 

The specifications were for three designs of mattress, 
at the selection of the engineer in charge, and to be bid 
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upon at one price, wludi was $3.80 per cubic yari TTnider 
this coutrtact Qarter called for the third design, thjat is to 
(Bay, the one most advantageous to the contractors by its 
construction, and by the material wMch composed it, and 
tko most detrimental to the United States. It is nnjder 
this contract that the construction of the multiple mats was 
begun, and that the sinking separately of each mattress 
was discontinued, a system greaitly to the benefit of the con- 
tractors and greatly injurious to the United States. 

What has been said above concerning the execution of 
the work under the 1896 contracts applies to this 1892 con- 
tract, and I refer to the resume already made of the evidence 
of Mr. Cooper and Oaptain Gillette. 

In the Cumberland Sound contract of the 16th September, 
1892, let to Edward H. Gaynor, the BpecificationB were the 
same in regard to the three designs of mattress at thie option 
of the engineer in charge, and to be bid at one price, which 
was $4.20 -per cubic yard. The third design was adopted 
also by Carter in this contract 

Captain Gillette was of the opinion thait there was ten 
per cent, more brush material in the second design than in 
the third, and that the specifications for the second design 
called for more particularity of construction, so that it 
would, for the reasons stated, be at least twenty-five per cent 
more costly. The first design was also very much more 
costly than the third. It had, in addition, a raft of 12 inch 
logs, which Captain Gillette says would cost the contractor 
about 40 cents per square yard. Assistant Engineer Cooper 
corroborates Captain Gillette on this matter. 

The evidence of Captain Gillette and of Mr. Qooper in 
reference to the 1896 contracts and the fraudulent construc- 
tion of the maittresses apply exactly to the 1892 contracts, 
BJiA it is not necessary to repeat them. 

It was part of Captain Carter's duty, as disbursing oflBk»r, 
to approve all legitima:te claims arising out of the execution 
of the different contracts let out to the accused, and pay 
these claims. To effect the payment of claims he would 
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deananid. thie neceesary money fpam the Treasurer of the 
United States, who would put it to liis credit with the As- 
sistant TreaisuTer of the United States ait New York. Thiese 
payments would be made at the beginning of eajch month 
for work of a proceeding month, by cheques payable in two 
batches, one batch of these was deposited in local banks 
at Savannah, and the proceeds went for the payment of ex 
penses in carrying on the work, and for wages anid salaries, 
and the other batch] was sent to New York and detposited 
there to the credit of one of the oontractoTS, and the pro- 
ceeds divided as profits between the partners. Mr. E. I. 
Johnson, the eixpert accountant and bank examiner, has 
separated the cheques supposed to have gone for the carry- 
ing on of the work at Savannah^ and the ciheques suppased 
to have represented the profits of the enterprises. He has 
prepared a table, Exiiibit 319, showing 32 supposed monthly 
divisions of profits, on the assumptioin that they were to be 
dividied by thiiridB, and the result of his work is highly illus- 
trative and instructive. The thirty two different parts of 
this Exhibit 319 presume to show the reception of the cheques 
in New York by one of the contractors, the payment by him 
of the supposed share due to the other contractor, the pay- 
ment of a similar share to a third party unknown, the keep- 
ing for himself the balance, and corresponding reception 
into his exchequer by Carter of a sum equivalent to a third 
of tlie assumed profits and the investments miade by Garter 
on or about the dates of the payments by him of tihe con- 
tractors claims, and the division by the oontractois of the 
funds received . 

It was noticed by Mr. Johnson that on many odcasions 
the unknown appeared to receive sometimes $75, and some 
times $150 more th'-n the two accused, and it was found that 
when this ocourred, CSarter was in New York at the time 
of the division. When $150 were added to the supposed 
thiid of the unknown, this f a)ct was explained by the presence 
of Garter in New York after two successive divisions. This 
peculiarity is to be noticed because the payment of $75 was 
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always omitted wihen Carter was not in New, York at the 
time of ttEe division. Some of the divisions of the cheqnies 
received in New York by the ajcoused as representing the 
supposed profits show that these cheques were exactly divided 
into three, and that Oarter xesoeived tho isaime day exactly 
a sum correspocQiding to one-third. By division 9, for ex- 
ample, it is shown that a deposit was made to the credit of 
William T. Giaynor, in the Aimerican Exchange National 
Bank, of a oheque for $39,075, being the cheque of Oarter 
of August dtdf 1893. On August 7th, Oairter was in New 
York. $39,075 less the $75, divided into three, makes 
three parts of $13,000 each. On the same day, 7th Augu6(t> 
1893, Wflliam T. Oaynor withdrew from the bank exactly 
$13,075 by cheque. Two days after this withdrawal of 
$13,075 there is a deposit with Eeed & Flagg, Brokers, in 
currenicy, of $13,000 and a ciheque for $390, in all $13,390. 
This deposit was invested by Keed and Flagg in ten Dela- 
ware and Hudson bonds at a cost price of $12,825, and the 
differenice between $13,390 and this latter sum of $12,825 
was returned by Eeid and Flagg by cheque for $565, dated 
August 10th, 1893, in favor of K. F. Westcott, or O. M. 
Oarter. 

I may state here that Qarter had a power of attorney from 
his father iQ-^law, Mr. Westcott, who was frequently travel- 
ling abroad, and that investments were often made by Oarter 
in thie name of Mr. Westcott, but Mr. West^tt has testified 
thjat those investmenits were maide by Oarter with his own 
money and for his own benefit, and that the securities bought 
were his (Oarter's) absolute propeirty. 

Anyhow, this cheque of Eeed and Flagg for $565 was 
deposited on the 11th August, by Oarter, to his own credit. 
It is in evidence that on September 1st, 1893 ; March 2nd, 
October 8th, 1896, and March 6th, 1897, Oarter colected 
the interest on these same Delaware and Hudson bonds. 
Besides that, these identical ten Delaware and Hudson bonds 
are enumierated in Carter's final receipt of securities to West- 
cott on October 29th, 1897, showing condusiveiy that thiey 
were his property. 
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The seoooid divisioii of January 3rd, 1893, Exhibit 319, 
is the first suipposed division under the big contracts of 1892. 
The amount to be divided into three parts is made to appear 
tx> have been $38,700.12, which by thirds makea $12,900. 
It is proven, that on January 3rd, 1893, Oairter deposited 
to his credit with the Union Trust Oomjpany, and with Van 
de Venter, broker, $12,900. 

Division 7 of June 5th, 1893, shows the amount supposed 
to be divided in three was $37,500, of which one-third is 
$12,500, and the evidence makes out that on the next day, 
June 6th, 1893, there is depoeitied with Van de Venter, 
again in the name of E. F. Westcott, an amount of $12,500 
in currency, invested in ten Milwaukee, Lake Shore and 
Western bonds, on which Carter is show»n to have collected 
the coupons, and which bonds are included in Carter's final 
recept to Westcott of October 29th, 1897, and Kellogg and 
Rose, the attorneys for Carter, received the cheque for the 
ooupons on these identical bonds Noveaniber 14th, 1900, so 
there can be no doubt as to Carter's ownership of these bonds. 

Now as another illustration let us take division 27, of 
June 7th 1895. The amounts supposed to be available for 
division in the hands of accused Gaynor was $56,231.43, of 
which one third is $18,743.81. On; June 7th Gaynor issues 
his cheques in favour of Greene for $18,743.81 and in 
favour of an unkown party for $18,818.81 which is $18,- 
743.81, and $75. Carter was in New York that day, and on 
the same date there was deposited to the account of E. F. 
Westcott, with Keed and Flagg, Brokers, currency $9,500 
which was invested in securities on which Carter drew the 
interest ,and which are included in Carter's finial receipt of 
October 29th 1897, to Westcott. The difference between 
Carter's supposed share ($18,818.81) and the amount 
invested ($9,500) may be accounted for by an investment 
following the presumied subsequent division of the next 
month, number 28, for a larger amount than the one supjKwed 
to have been then received. 
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Let us now examiiie tlie stippoeed divLrioii of July 11th 
1893, numiber 8. The amount to be divided then was 
$108,000, one third of wihijoh is $36,000 and there yms issued 
on that day by a<x^uBed Green"e a cheque in favour of an 
unknown party for $36,075. Garter was in New York that 
day, and on this aame 11th Jufy there is deposited in the 
name of Westcott, with Eeed and Flagg, currency $34,500. 
The securities bought with tihi^g money are traced into 
Oarter^s receipt to Westcott of October 29th 1897, and Carter 
is shown to have collected the interest on these samie secu- 
rities. 

The last supposed division, that is, that of July 6th 1897, 
number 32, of the cheques mentioned in this complaint, 
aggregating $575,749.90 (to wit $345,000 for Cumberland 
Sound and $230,749.90 for Savannah Harbour, for the work 
supposed to have been done from Decemiber 1896 to July 
1897) no monthly payments haying been made, because no 
appropriation had been made by Congress for this work, does 
not show any cheques issued that day in favour of the 
unknow/or any mveetment by Caxter at this «>ri^eepondii.g 
date. The amount availabte for division according to the 
theory of Johnson, deduction being m'ade of the advances for 
carrying on; the work which had to be returned, was $380,- 
075, of which sum a third is $126,691.67. The tvw> cheques 
were deposited by Greene to his account, and he paid over 
his third to Gaynor but apparently kept two thirds for him^ 
self, which was unusual. Carter's interest in this division, if 
he was entitled to a share, 'would have amounted with his 
advance of $50,000 to $176,766.67. On Juljy 8*h Greene 
buys 150 United States five per 'cent, bonds at a cost of 
$172,500 a portion of whi)eh bonds was sold on August 6th 
for $22,700 and immediately a cheque was sent by Greene 
to Wieetoott for $21,000 vdiich was returned to him for ac- 
count of Carter on monies advanced by Westcott to Green© 
at Carter's request. Greene was then paying the indebted- 
ness of Carter. 

Amongst the other divisions as shov^n by Mr. Johnson in 
his table, there are nmnywhiioh show an exact division into 
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thirds, and a receipt by Carter of a sum corresponding to 
one third at the exact date of the division, and its investment 
on his behalf. 

From the review of this latter part of the evidence it is 
mianif est that Oarter and the accused haid guilty intents and 
miotives ; that they were really in partnership for the execu- 
tion of Gk>ve(mmeiiit work in the disitri^t of S'avamiiah; that 
their common design was to secure by f mudulent devices all 
the conitraetB let out in the distriiet, at exorbitant prices^ 
which conitracts were f nauidulenitly executed by accused with 
the knowledge, permission and help of Carter, whose pay- 
ment for his betrayal of the duties of his oflSce was a share 
in the profits, whicfh he received as is fully esl3abli|&hed by 
the evidence of Mr. Johnson, who proved the divisions of 
monthly profits, aggregating for Carter to about $722,528.02, 
and by Mr. Weiatoott who proved the surprising owtnerehip 
by Carter of securities and property worth $570,801.85. 

Besildes, the fact of a conspiracy having existed between 
accused and. Oarter, is only mildly dienied, the defence taking 
the position that no crime other, than: conspiracy to defrauid 
is shown by the evidence, arguing that the prosecution has in 
the past so ijnterpreted the evidence itself, and that it was 
not reasonable at present to construe the facts proven as 
constituting other crimes than conspiracy. The defence has 
even tried to have one of their witnesses (Mr. Rose) who 
had been counsel for the accused and for Carter, in the United 
States, so declare by such questions as the following: 

Q. — "Now you are familiar with all the facts of this case? 

A. — Tolerably, from ani acquaintance with thiem for eight 

years. 

I Q. — ^Under the laws of the United States, if the accused 

i cain be chaxg-ed with any crime, what crime would it be ? 

[ This question was objected to on the ground that it was 

f not the province of the witness to make deduction from the 

' facts, and the objection was miaintained. In arguing it, Mr. 

L Taschereau said : Mr. Taschereau K. C : "I have a right to 

prove unjder the Treaty that the facts charged here do not 

constitute an extrajdition crime, but constitute somethiing else 
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not an extradition crime I am showing by a man who 

knows whait these offences in the United States constitute. 
Sonne facts have been proven. The United States have been 
at thiis case quite a number of years. When Gaynor and 
Greene were in the States it was always considered as a con- 
spiracy to defraud, and presenting false claims, and indict- 
ments were brought against them by the Grand Jury for 
those offences. It is admitted by everyone that these crim/es 
do not come withitn the Treaty. !N^ow, to bring them within 
the Treaty what do they do? They take the same facts and 
the same evidence, and call it something else." 

Mr. IVfacMiaster K. : " The Privy Council say you 
can do that." 

Mt. Taschereau K. C. : " The Privy Council never said 
any thing of the kind. They said, Having brought that charge^ 
that does not dose the door to any other charge, but you bring 
the same evideoice on these charges which you found in the 
States, and now to bring them within the Treaty you call it 
something else. N'ow, I have the right to bring on a United 
States lawyer to show that these facts in the United States 
conti|tute the crime of conspiracy to defraud and presenting 
false claims, and that is not within the Treaty. To use 
the terms of the Act, this is not an extradition crime." 

On page 28, the following question is put to Mr. Eose: 

" Q. — ^Wili you state Mr. Rose, what crime, if any, is 
shown by the evidence for the prosecution produced in this 
case, and taken before Commissioner Shields ? 

On page 30 this question: 

Q. — ^Will you state what offence is disclosed by the evidence 
of the prosecution taken before Commissioner Shields, and 
imported into this case, under the f edteral laws of the United 
States?" 

Mr. Taschereau K. C. : "Supposing there would be a pro- 
vision in the United States statutes to the effect that all these 
offences would only amount to conspiracy to defraud, and 
nothing else, surety we have a right to point that out to your 
honour." 
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So, from the eyidenoe, and tiheee statements, there can be 
no doubt whatever, that the allegation of conspiracy is over- 
whelmingly proven. Besides it is to be noted that the facts 
proven by the prosecntiojn are not controverted and that the 
accused are fugitives from justice which in itself is a sus- 
picious ciroumfitanoe. 

'Now let us see whiat effect this evidence has as to the Grimie 
specifically charged against the accused. 

Wfe have seen that the object of the conspiracy was the 
fraudulent obtaining at exorbitant prices, of contracts for 
work to be done in the district of Savannah, with a view to 
fraudulenitly executing these contracts by not furnishing 
the material and labour contracted for, and by means of frau- 
dulent and false claians presegated to and approved by Cap- 
tain Carter, unduly obtaining the moneys of the United 
States. 

Oairter was arrested, and charged ia the United States, 
with having conspired with the accused and othjer persons, 
to defraud tbe United States in the manner and form alleged 
in the information in this case, under Section 5438, and with 
having "caused to bo made oeortain false and fraudulent 
claims against the United States, and in favor of The Atlan- 
tic Contracting Company, a corporation, knowing the same 
to be false and fraudulent, to wit, the claims for the pay- 
ment of $230,749.90 and for $345,000 in July, 189Y, which 
whi<ih said false and fraudulent claims the said Ctaptain 
Cairteir caused to be made by kno\^ingly permitting the said 
Atlantic Contrajcting Company, which had previously entered 
into ciontraats dated October 8th, 1896, to furnish the United 
States certain mattresses, stone and other material of speci- 
fied kinds and qualities for constructing works in said river 
and h-arbor district, to furnish and put into said works, mat- 
tresses, stone 'and other material different from, inferior to, 
cheaper, and of less value to the United States, than those 
contracted for, and by receiving and accepting, and paying 
for the same as of the kinds and qualities contracted for, 
and by falsely certifying to the correctness of said vouchers, 
well knowing that the mattresses, stone and other material 
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ciharged for in said vouobers, ae having been f umiBhied., ha;d 
not in f«x5t been fumished, each of thje said claims having 
been made in or about the month named in the above de- 
scription of the voucher relating to it. 

This was in contravention of Sections 5438 and. 5440 
of the Bevised Statuites of the United States^ which axe as 
f o<llows : 

5438 : " Eveory person who makes, or causes to be made, 
or presents or causes to be presented, for payment or ap- 
proval, to or by any person or officer in tih© civil, military, 
or naval service of the United States any claim upon or 
against the Government of the United States, or any depart- 
ment or officer thereof knowing suich claiima to be f aflsa, 
fictitious or fraudulent, or who ior the purpose of obtaining 
or aiding to obtain the payment or approval of such claim, 
makes, use:s, or causes ix> be made or used, any false bill, 
receipt, vouc^her, roll, ^account daim, certificate, affidavit, or 
deposition, knowing the same to contain any fraudulent or 
fictitious statement or entry, or who enteips into any agree- 
ment, combination, or conspiracy to defraud the Government 
of the United States, or any department or officer thereof, 
by obtaining or aiding to obtain the payment or allowance 
of any false or fraudulent claim, or who, having chtarge, 
posseiseion, custody or control of any money or other public 
property, used or to be used in the military or navftl service, 
wiho with intent to defraud the United States, or T^ilfuilly 
to conceal sucih money or other property, deliv^eas or causes 
to be dedivered to any other person having authority to 
receive the samie, any iamount of such money or propesnty 
less than that for which he received a certificate or took a 
receipt, and every person authorized to make or deliver 
any certificate, voucher, receipt, or other paper certifying the 
receipt of arms, ammunition, provisions, clothing, or other 
property so used or to be used, who makes or delivers the same 
to any other person without a full knowledge of the truth 
of the facts stated therein, and witii intent to defraud the 
United States, and every person who knowingly purchases, 
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or reoeives iix ipledge for any obligatioii or iiwlebtediieise 
fpoim any soldier, officer, sailor, or other peiBon oalled iato 
or employed in tbe militaiy or naral service, any amns, 
equdpinents, lamniimition, dothieB, military stores, or other 
public property, such soldier, sailor, offioer, or other person 
not having the lawful right to pledge or sdfl. the aaane, every 
person so offending in any of the matters set forth in this 
section shall be imprisoned at hard labor for not less than 
one nor more than five years, or fined not less than one 
thousand nor more than five thousand doUars." 

Section 5440 is as f olHo^vs : " If two or more persons con- 
spire either to commit any offence (againgt the United 
States, or to defraud the United States in any manner or 
for any purpose, and one or more of such parties do any act 
to effect the object of the conspiracy, all the .parties to such 
conspiracy dhjall be li'able to a penalty of not less than one 
thousand dollars and not more than ten thousand dollars and 
to imprisonment not more than two years.'' 

Carter was also diarged with embezziing thte aforesaid 
two sums of $230,749.90 anid $345,000 under section 5488 
of the Eievised Statutes of the United States, which is as 
follows : 

5488 : " Every idisbumng officer of the United States who 
deposits any public money intrusted to him in any place, 
or in any manner, except as authlorized by law, or converts 
to his own use in lany way whatever or loans with or without 
interest, or for any purpose not prescribed by law, with- 
draws from the Treasurer or any Assistant Treasurer, 
or any authorized depositary, or for any purpose not 
prescribed by law transfers or applies any portion oi; 
the public money entrusted to him, is, in every such 
act, deemed guilty of an embezzlement of the moneys 
so deposited, converted, loaned, withdrawn, transferred 
or applied, and shalX be punished by imprisonment with 
hard labor for a term not less than one year, nor more 
than ten years, or by a fine of not more than th^ amount 
embezzled, or less than one thousand doillars, or by both 
such fine and imprisonimlent." 
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Carter was found guilty or thiese three cbarges ae laid. 

The Supnettn-e Court of tlie United States, before wihich 
the case was carried, on a writ of habeas corpus, declared 
that the conviction of conispiracy and of causing to be pre- 
sented f aJlse and f rauldulent cilaimis, was conviction of fraud. 
(CarteT vs. McClaugkry, Supreme Court of United States, 
1901.) And I have no doubt that under our law if a public 
officer occupying unidier the Grovemment of Canada, an 
office corresponding to th(at helld by Carter under the 
GoveTnment of lihe Unatedi States, wioulld AJonspjiiie wptth 
contractors for public works to defraud the Government of 
Canada in the manner that Carter did, and would have pre- 
sented to him for approval and payment false and fraudulent 
daims, and would approve and pay the same, he would be 
guilty of fraud amd breach of trust, and liable to be prose- 
cuted under section 135 of our Criminal Code, and conmiitted 
for trial upon such evidence as is adduced before me here. 

It is, besides, determined by our law that all those who 
would have participated in his offence would be liable to be 
pmsecut^ as principals (the distinction between principals 
and accessories having been abolished) and this by virtue 
of section 61 of the Criminal Code of 1892. That section 
is in the foUowing terms: 

61. — ^Every one is a party to and guilty of an offence who 

(a) Actually commits it; or 

(6) Does or omits an act for thie purpose of aiding any 
person to commit the offence; or 

(c) Abets any person in commission of the offence; or 

(d) Counsels or procures any person to commit the 
offence. 

2. — If several persons form a common intention to prose- 
cute any imla^f ul purpose, and to assist each other therein,, 
each of them is a party to eveiy offenxje committed by any 
one of them: in the prosecution of such common purpose, 
the commission of which offence was, or ought to have 
been known to be a probable consequence of the prosecution 
of such common purpose. This is the application of the 
legal maxim Qui facit per alium facit per se. 
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In fact, the two prisoners are accused before me with 
having participated in the fraud committed by Carter, by 
officer and agent of the United States, fraudulent claims 
jointly causing to be made and presented to said Carter, an 
officer and agent of the United States, fraudulent claims 
against the Government of the United States for his approval 
and payment to the amount of $575,749.90, knowing the 
same to be fraudulent and false. 

Have the accused participated in the specific offences of 
fraud committed by Carter in the manner provided by Sec- 
tion 61 ? To participate is the act or state of sharing in 
common with others (Webster's Dictionary). 

Participate: — To take equal shares and proportions — to 
share or divide (Bouvier's Law Dictionary). 

In law, by the fact of conspiring, the acts of one to effect 
and obtain the common design become the acts of all, for 
which all are liable. The fraud committed by Carter by 
transferring his loyal services from the Government of the 
United States, to his co-conspirators, and approving and pay- 
ing to them fraudulent claims, was perpetrated to effect the 
object of the conspiracy. His fraud has become the fraud 
of all, and in the commission of said fraud, he had been 
aided and abetted by the accused, and has been counselled 
and procured by accused to commit it. 

In Taschereau's Criminal Code, under section 61, the fol- 
lowing authorities are cited: 

" The procurement (to commit an offence) may be direct,, 
by hire, counsel, command, or conspiracy." 2 Hawkins,, 
ch. 29, s. 16. 

" There is participation in the offence committed by one, 
ii several persons combine for an unlawful purpose to be 
carried into effect by unlawful means. 

There must also be a participation in the act, for although 
a man be present whilst a felony is committed, if he take no 
part in it, and does not act in concert with those who com- 
mitted it, he will not be a principal in the second degree 
merely because he did not endeavour to prevent the felony 
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or apprehend the felon." 1 Hale 439, Taschereau's C • " 

" So a participation, the result of a concerted desigri 
commit a specific offence is sufficient to constitute a prin<* ;> 
in the second degree." 

Taschereau's Code, pages 32-33. 

" So likewise, if several persons combined for an uii' 
ful purpose to be carried into effect by unlawful m* i 
Taschereau's Code, page 33, citing Foster 351-352. 

"An accessory before the fact is he who being absert. 
the time of the felony committed doth yet procure, cou: 
command, or abet another to commit a felony." 1 Hale • i 

" Conspiracy is solicitation, and something more." 
Bishop Criminal Law, see 767-762. 

" Participation simply means being accessory before ' 
fact." Archbold, 284-285, 22nd edition. 

" 1. — (A.) An aider and abettor may be tried as a ] i * 
cipal. 

(B). The evidence is such a case must show a comi*: 
criminal intent with the principal and an actual or cons; 
tive participation in the commission of the offence." 

Eegina vs Graham, 2 Canadian Criminal Cases, 
Ouimet, J. 

These authorities, and section 61 cited, make it evi- 
that the accused by their corrupt agreement with Ca- 
became parties to all the acts done by him (Carter) in c-^ 
to effect the object of the conspiracy, and which are pu^. 
able, and conspiracy being solicitation and procurement 
sides section 61, paragraph 2 of section 62 also make the 
spirators parties to the offences committed by one of "• 
number. 
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Now, is fraud an extraditable crime ? 

Extradition takes place for the fraud committed by 
different persons mentioned in clause 4 of the Treaty, w 
is in these terms : 

Section 4. — '^ Fraud by a bailee, banker, agent, tv 
trustee, or director, or member, or officer of any comp.. 
made criminal by the laws of both countries." 
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Qarter wm an agent and trustee of the United States. By 
his aippointmieiiit ha hiad authority to act find bind his princi- 
pai, the Govemmieait of the United States, and by section 
1153 of thie Revised Statutes of the United States, which 
is proven, the duties are imposed ujpon an enginieer engaged 
as he was, about the construction of any pubKo work, to 
disburse moneys applicable to the same, etc. It formed 
part of his duties to pay over to oontraotors the moneys 
entrusted to him by the Govenwnent of the United States 
for this object, and any fraud committed by him in his 
offi>ciail capacity was fraud by an agent and trustee. 

But is the fraud and breach of trust oomimitted by Carter 
punishable by the laws of both countries, a condition which 
ie required by section 4 of the Treaty, to make it extradit- 
able ? 

We have seen that such a fraud and breach of trust 
would be punished in Canaida by section 135 of our Oriminal 
Code. It \\ouild also, it seems, be the obj'eict of crimin'al 
prosecution under the common law. The foJlowing 
authorities show this: 

"Fraud: To be the object of criminai prosecution must 
be of that kind which is in its nature caJcuilated to defraud 
numbers, as f aflae wig'hts, or measures, false tokens, or where 
there is a conspiracy," per Lord Mansfield, E. vs Wheatiey, 
2 Bur. 1125. Tasohiereau's Code, Sect. 395, Note. 

'^'^ Eussell on Crimes, under the caption, '^Qheats and 
Frauds at Common Law," we vesid : " Those chieats whSich 
are ]evelled aig^ainst the public justice of the Kingdom are 
indictable at common law." 

Eussell on Crimes, p. 454 (6th Ed., Vol. 2). 

And under the same head, he says: " In some cases, the 
rendering of false accounts and fraud practised by persons 
in official situations, have been deeoned so affecting thte 
public as to be indictable, thus where two persons were in- 
dieted for enajbling pengons to pass their accounts with the 
pay office, in sudh a way as to enable them to defraud the 
Gkvvermnent, and it was objected that it was only a private 

5 
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matter of account, and not indictable, the Court held other- 
wise, as it related to the pubJic revenue. And inatanceB 
.aippear in the books of indictmentB against orerseers of th<e 
poor for refusing to account, and for rendering false 
accounts." 

1 Kussel on Crimes, p. 422. 

2 Woolrych, Criminal Law, p. 611. 

3 Chitty Criminal Law, p. 701. z 

In 2 Euseell on Crimes, 457-458, Mr. Russell cites a case 
where two persons were joiatly indicted for corruptly bar- 
gaining and seillling to a third pcTSon a lot of wdne under 
certain false representations, and Mr. EusseU saiys, at page 
462, " Upon this case considerable doubts were entertained, 
but it seems that ultimately judgment was given for the 
Grown, and that the true ground of such judgment was 
thai it was a case of conspiracy.^' See also 2 East P.C., chap. 
18, sec. 2 and 6, pp. 817, 823-4. 

" Whene two agree to carry it (a conspiracy) into effect, 
thie vieary plot is an act itself, and the act of eaich of the 
parties, promise against promise, actus contra saiotum., cap- 
able of being enforced if lawful, is punishable if for a 
criminal object, or for the use of criminal meanik" 

Archbold Or. P. and P., 22nd Ed., page 1209. Wilies J. 
in Mulcahy vs. K., Law Eeports, 3 H.L. 306-317. Bishop 
Cr. Prac, sec. 205, 206. 

Mr. Archbold says : " Many of the decisions that a con- 
spiracy to cheat or defraud is indictable turn on f atets which 
proved that the cheat or fraud was itself indictable at com- 
mon l-aw or by statute." 

Archjbold Cr. P. and P., p. 1211. 

" And if the parties conspire to obtain money by false 
pretences of existing facts it seems to be no objection to 
the indictment for conspiracy that the money was to be 
obtained throug'h the medium- of a oontract." Arch. Cr., 
P. and P., p. 1211. 

In the United States, the offences committed by Carter 
were pimisihed by provisions of the Federal statutory law. 
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and could not be otherwise, as uiiider the laws of the United 
States, thiey ^j^t&re not crimes at common law. Besides, 
thbne is not in the Federal ^lajw any offence specificially 
known by the name of fraud. Carter was prosecuted for 
oonispiracy to defraud, and causing false and fraudulent 
daMnB to be miade for his approval, and payment under sec- 
tions 5438 and 5440 which have been already cited. 

Tihe Supreme Oou<rt of the United States, the highest 
body to interpret the law in that country, in the case of 
Carter vs. McClaughry, on a writ of habeas corpus for the 
release of Captain Carter, p. 23 of the nelport of this oa^se, 
has declared that conviction on charges of conspiracy by 
Carter to defraud the United States, and of causing false and 
fraudulent claims to be mad)e for approval and payment by 
him, was conviction of " fraud." This opinion shiows that 
fraud is punished as siuch by the laws of the United States. 

The f faud oammitted by Carter being made criminal by 
thie laws of both countriieis, a condition exacted by Election 4 
of the Treaty, it follows that the fraud of Carter constitutes 
an e^ctradition criine. 

It is true that th"e crilme of fraud and bueach of trust so 
committed by Qarter does not bear the specific name of 
fraud, under the law of the United States applicable to it, 
as it does unider our law, but there is aibsolute identity in 
substance between the offence of fraud by a public officer 
under our law, and the offence put to the charge of Carter 
and punished las fraud by the laws of the United States, as 
dedaneid by the Supreme Court, of the United States, and 
the same evidence is required in support in both instancies. 
It is not the name of the offence that is punished, it is thie 
overt act that is made criminal, the transaction itself. 

This reasonable and beneficial principle hto been affirmed 
by the Supreme Court of the United States in the case of 
Wright vs. Henkel, 190, U.S. [58]. 

" Absolute identity is not required. The essential 
character of the transaction is the same, and made criming 
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by both statiites (Tbe Englisli and the TJmted States 
statutes). 1 

To like leffect wais the dtecifiion of the Queen's Bench 
Division in Bellencontre's case (1891) under the Treaty with 
France under a similar clause providing for extradition for 
fraud by a baffllee, banker, agent, factor, or trustee. 

The French warrant charged the defendant, a Notary, 
with having eanbezzled or nusaipipropriated to thie injury of 
a certain person named, a certaini spiecified sum. of money 
delivered to him, in his capacity of Notary. There were a 
number of such transajctions charged in the warrant. 

In thIe warrant issued by the English magistrate, the 
charge is stated that the defendant is aoouiaed of the com- 
mission of the crime of Fraud by a bailee within th» juris- 
diction of the French Kiepublic. 

The final commitment of the Magistrate was for the crimes 
of " Fraud by a bailee and fraudls as an agent " within the 
jurisdiction of the French Eepublic. 

In r»e Belencontre, 2 Law Eeports, Q.B. (1891), p. 122. 
In that case the portion of the French statute held applicable 
was as follows: 

*^ 'Whoever shall have embezzled or misappropriated to 
the injury of the owner, possessore, or holders, any effects, 
money, etc., which shall have been deilivered to him only in 
right of hire or deposit .... upon the condition 
. . . . to em'ploy them for a specific purpostei, will be 
punished." 

The English statute applicable was as follows (p. '126) : 

" Whoever being .... attorney or agent and 
being intrusted .... with the propierty of any 'Other 
person for safe custoidy ^hall, with intent to defraud . . . 
in any manner convert or appropriate the same or any part 
thjereof to or for his own use or benefit, or the u!se or benefit 
of any person other than the pertson by whom he was so 
entrusted, sh!afll be guilty of a misdemeanor, etc." 

It wais held that these statutes cam^e within 'thb class of 
"Fraud by a bailee or agent" and the eomimtment was 
sustained. ' ' ' 
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And the Cjourt hieilid (p. 136) in thait case, that although 
the English statutes did not provide for the punishment of 
bailees, as such, that where the evidence showed fraud by a 
bailee, wihb was aUso an agent, it was sufficient to bring it 
within the terms of the English Statute as to misappro- 
priation by attorneys or agents above quoted. 

And the Court further say (p. 13 9) : „ 

" Embezdiemient means nothing more ixOr less than fraudu- 
lent misappropriation, and although it is called eimibezziement 
by la derk or servant, because it is only in that case it is 
made punisihable under that name, yet thle thing actuaMy 
exists in other cases th|an those of a derk or servant, and 
is made punisihable in the case of a banker, mterdiEnt, factor, 
or agent by thos»e sections of the Act of 1866, to which I 
have referred." 

And the Court, after stating that the French statute was 
milch broader than the English statute, and punished some 
acts which the English Statute did not, say (p. 138) : 

"We have therefore to see whether the facts laid before 
the mlagistrate justified him in coming to the conclusion that 
there was a prima facie case made out of an offence against 

the English law or what would be a crime by English 

law." 

To like effect Ex-Parte Piot, 15 Cox's Criminal Cases 
(Q.B.D.) 208.. 

And in the case of Arton, where the difficulty was greater, 
because there was not only a difference in the names of the 
offences in both laws, but there was also a difference im the 
two versions of the Treaty (the French and English). Lord 
Eussel of Killowen, in rendering judgment in this case, 
said: 

" Evidence of the crime of falsification of accounts accord- 
ing to Einglish law not amounting to forgerjjr according to 
that law, and within the 18th head of Art. 3 of the treaty 
(English version) ; evidence also, that the crime of falsifica- 
tion is a crime according ix> French law, ranging itself, ac- 
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cording to that law, midier tk© head of forgery aad mthin 
heiad. 2 of A!rt. 3 of the treaty (n renich version). Why, then, 
is it not to be regaiided as an "extraJdition crime? I see no 
valid reason. English law, as I have said, treats somo acts 
of falsification of accounts as forgery, but does not treat all 
of them as siuch. The French law on the other hanid (as we 
must conclude, on the evidence of fact before us) treats such 
f aMficaltion of accounts as alleged in this case as forgery, 
within Ant. 147 of the Code Penal. Is exitanajdiitioni to be 
refused in respect of acts covered b|y th© treaty, and gravely 
criminial according to the law of boith countries, because in 
the particular case the falsification of accounts is not forgery 
according to English law, but f alils under the hiead according 
to French law? / thinJc not. To decide so would be to hinder 
the working and narrow the operation of most salutary 
international arrangements. It seems to me, therefoore^ that 
all the copdiitions which I have mentioned have in this case 
been fulfilled. In my judgment theee treaties ought to re- 
ceive liberal interpretation, which means no more than that 
they should receive their true construdtion according to their 
language, object, and intent. I know no head of the French 
law for which an exact equivalent is to be found in the law 
of England. The Englifijh and French texts of the treaty 
are not translations of one another. They are different ver^ 
sions, but versions which on the whole are in substantial 
agreement. We are here dealing with a crime alleged to 
have been committed agaijnst the law of Franice; and if we 
find, as I hold that we do, that such a crime is a crime against 
the law of both countries, and is, in substance, to be found in 
each version of the treiaitjy, although under different heads, 
we are bound to give effect to the claim for extradition.'^ 

The same principle has been recognized by the late Judge 
Wurtele in Ex-parte Seitz, 3 Can. Cr. Oas. 127. 

And in re F. H. Martin, 33 L.C.J. 253, it was held: "That 
though the offences were knowju in the State of Minn^ota 
and in Oanalda by different namies, nevertheless the same 
facts constituted and the same evidence would prove, a crime 
in each country and the name was immaterial.'' 
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In re Eegina vs Dix (18 T.L.K. 231) thie accused was 
charged with larceny by embezzlemient according to Ameri- 
can law. It was held that: "As the evidence showed fraud 
by a bailee, banker etc., under section 81 of the Larceny 
Act, an offence within the Trealty, the accused could be extra 
dited". In Keg vs Kohn (L.J. Supp. 1900, p. 173) the re- 
quisition and original warrant was for false pretences. The 
magistrate altered the charge in the warrant of commitment 
to fraud by an agent, and larceny as a bailee. According to 
German law what the prisoner was said to have done was 
obtaining goods by false pretences, but it was not so accord- 
ing to English law, but was an offenlce of another kind. The 
act was the same, but it was called by a different name in 
each county. The miagifltrate siimply changed the description 
of the offence into the description under which the adt alleged 
was known in English law. If that could niot be done, extra- 
diltion treaties would be of no value. (Grantharn, J.) 

PAKTICIPATION IN FKAUD. 

As I have said before, under our law the accused would be 
parties by theitr conspiracy with Carter to the offence of 
fraud and breach of trusit committed by Carter, and punisha- 
ble as principals. 

Now, would they be punishable under the laws of the 
United States for their participation in the fraud and breach 
of trust committed by Carter, by conspiring to defraud the 
United States, and causing false and fraudulent claims to 
be presented to him for approval and payment? 

The offences contemplated by sections 5438 and 5440 are 
not declared to be felonies. They are misdemeaniors. For 
having violated them Carter was convicted of ^^ fraud", Mjr. 
Erwin for the prosecution, testifies that aiders and abettors, 
counsellors and procurers in misdemeanlors are pujiishable as 
principals in the United States. In support of this affirma- 
tion the following authorities and decisions have been cited : 
U. S. vs Snyder 14 Federal Keporter 554, where it is stated 
"The offence is a statutoi*^ misdemeanor and it is well set- 
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tied that all who aid, abet, procure or adviise the oommission 
of a misjdem'eanor are guilty as principals." 

1 Kussell on Crimes 9th ed., p. 1601. 

"A!nid this is the rule whether the miaidenieanor is created 
by statulte or by the common law". TJ. S. vs Mills, 7 
Peters 138. 

" When Congress creates a statutory miedemeajior we 
must assume that it is done with the above wtell settled rules 
of law in view, and if so with the intent that aiders and 
abettors as Weill as the actual doers of a crime miay be pun- 
ished under it. Although the defendant Bertham not being 
postmaster was incapable of being the priincipal actor in the 
cammission of the crime, he may nevertheless be held to be 
an aider, procurer and abettor, and therefor'e in law a prin- 
cipai.",TJ.S. vs Snyder, 14 Fed. Kep. 554. 

Mr. Rose and Mr. Lindsay, two experts in law, examined 
by the defence, have given on this point opinions contrary 
to that of Mr. Erwin, but no authorities were cited by them 
in support. I must accept the theory of the prosecution that 
participation by accused in the fraud committed by Carter 
is punished by the law of the United States, because, first, 
the evidence is conflicting, and second, because it is supported 
by authority. 

Section 10 of the Treaty says : " Extradition is also to take 
place for participation in any of the crimes mentioned in this 
convention, or in the aforesaid tenth article, provided such 
participation be punishable by the laws of both countries. 

I hold that by their conspiracy, accused have participated 
in the overt acts done by Carter in furtherance of the con- 
spiracy, and charged as misdemeanors, namely, in his offence 
of fraud as agent and trustee, and as the offence of fraud by 
an agent and trustee is mentioned in the Treaty and is pun- 
ished by the laws of both countries, and the participation 
therein is also punished by the laws of both countries, and 
is made a ground for extradition by section 10 of the Treaty, 
the accused would be liable to extradition on this ground, if 
all other conditions for an extradition have been fulfilled. 
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PARTICIPATION m EMBEZZLEMENT. 

• 

The second ground of the United States for demanding the 
extradition of the accused is that they participated in the 
embezzlement committed by Oberlin M. Carter by (a) soli- 
citing, counselling, moving, aiding and procuring said Ober- 
lin M. Carter, the oflScer, agent and trustee intrusted with 
said public money of the United States knowingly to apply 
the same to a purpose not prescribed by law, to wit, to the 
payment of fraudulent claims against the Government of the 
United States, to the amount of $575,749.90. 

(fc) By knowingly having applied the said sum of $575,- 
749.90 of the public money of the said United States received 
by them from said Oberlin M. Carter, as such officer, agent, 
and trustee knowing the same to have been fraudulently ob- 
tained by said Carter, to the payment of fraudulent claims 
against the Government of the United States, to the amount 
of $575,749.90 by them caused to be presented to said Ober- 
lin M. Carter for approval and payment by him as such 
officer, agent, and trustee, that being an application of said 
money for a purpose not prescribed by law. 

On July 6th, 1897, Carter paid to accused in two cheques, 
the sum of $575,749.90 on claims which he knew to be false, 
and fraudulent, which claims were presented by the accused. 

This payment of Carter to accused was an overt act result- 
ing, and in furtherance of the corrupt agreement existing 
between them to defraud the United States. 

Carter was prosecuted for having embezzled this sum of 
money, and convicted under section 5488 of the Revised 
Statutes of the United States already cited. 

This money had been entrusted to Carter by the United 
States, upon his demand, and in his official capacity, for the 
purpose of paying just claims due by the United States. To 
the full knowledge of Carter this money was not due to the 
accused, who had not given the United States the work, ma- 
terial, labour, and ability contracted for. Their claims were 
fraudulent, and were fraudulently approved by Carter, and 



14 

there is no doubt in my mind that he was guilty of embezzle- 
ment according to section 5488 of the Revised Statutes of 
the United States. 

The distinction between larceny and embezzlement has 
been done away with by our Criminal Code, and at present 
former larceny and embezzlement are included in the generic 
term of " theft/' A study of the offence known as embezzle- 
ment, before the Code, does not convince me that the embez- 
zlement of .Carter under the United States law would have 
constituted the crime of embezzlement according to our law 
before the Qode was passed. Then embezdement was the un- 
lawful appropriation to his own use by a servant, or clerk, 
or public officer, of money or chattels received by him for 

and on account of his master or employer It differs 

from larceny by clerks, or servants, or public officers, in this 
respect, to quote from Harris, " Embezzlement is committed 
in respect of property which is not at the time in the actual 
possession of the owner, whilst in larceny it is. An example 
will illustrate the distinction. A clerk receives twenty 
pounds from a person in payment for some goods sold by his 
master. He at once puts it in his pocket, appropriating it 
to his own use. This is embezzlement. The clerk appro- 
priates to his own use twenty pounds, which he takes from 
the till. This is larceny (Harris, page 226). 

See also case cited by Archbold, page 400, 21st edition, 
under the title "Larceny" (4thly). As to cases (of lar- 
ceny) where, although there is a delivery of the goods by the 
owner, yet the possession in law remains in him. 

And Harris, page 205, under the same title. 

This is not the case with Carter. The money that he re- 
ceived from the Treasurer of the United States was in the 
possession of the Government of the United States, and by 
its changing of hands this money did not cease to be still in 
the legal and constructive possession of the Government It 
was only for the time being in the custody of Carter. He 
was the servant of the Government and the legal possession 
remained with the Government, for, as our criminal code 
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says (k) Having in one's possession includes not only having 
in one's personal possession, but also knowingly (1) having 
in the actual possession or custody of any other person (Crim- 
inal Code, 1892, Sect. 3). 

Kegina vs Graham, 13 Cox, 57. 

Re Parsons, 16 Cox, 498. 

And so long as this money was not given to accused, Carter 
was possessing for the United States. 

Section 305, Criminal Code, defines theft: 

" Theft or stealing is the act of fraudulently and without 
colour of right taking, or fraudulently and without colour 
of right converting to the use of any person anything capable 
of being stolen, with intent (a) to deprive the owner, or any 
person having any special property or interest therein, tem- 
porarily or absolutely of such thing or of such property or 
interest 

2. — The taking or conversion may be fraudulent, although 
effected without secrecy or attempt at concealment. 

3. — It is immaterial whether the thing converted was 
taken for the purpose of conversion or whether it was at the 
time of the conversion in the lawful possession of the person 
converting." 

According to my interpretation of the law and my appre- 
ciation of the transaction under examination, this transac- 
tion of Carter would not have constituted embezzlement un- 
der our former criminal law but would then have been lar- 
ceny, and would now be theft by a public officer, punished 
by section 319 (c) of our Criminal Code. 

319. — Every one is guilty of an indictable offence and 
liable to fourteen years imprisonment, who : 

(c) Being employed in the service of His Majesty, or of 
the Government of Canada or the Government of any Pro- 
vince of Canada, or of any municipality steals anything in 
his possession by virtue of his employment, and also punish- 
able at common law. 

To constitute one guilty of theft it is not necessary that 
the thief should appropriate or convert the thing stolen to 
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his own use, but converting to the use of any person is suffi- 
cient So if a servant without authority gives away to an- 
other person the property of his master, he is guilty of theft. 

"An unauthorized gift by the sei-vant of his master's 
goodis is as much a feilony as if he said or pawned them^" 
Beg. vs. White, 9 C. and P. 344. Archbold, under the 
subject already referred to. 

In thfe present caae, though there are good reasons to 
presume that Carter got his share of the money so fraudu- 
lently given by him to accusied, whether he did or not is 
immaterial for the appreciation of his act. 

Theft and elmbezzlement are both extradition crimes by 
Section 3 of the Treaty, and are punished by the laws of 
both countries, and by section 10, extradition is to take 
place for participation in these crimes, provided such partici- 
pation be punishable by the laws of both countries. 

The accused, by thbir conspiracy with darter, have partici- 
pated in the crime of embezzlement (theft, under our law) 
oomimitted by him, and this participation would bo punish- 
abte here under Section 61 and 62 of the Criminal Code. 

Emibezzjlement under the laws of the United States is a 
statutory mii^demeanour, and aiders, counsellors, pr'ocureTB 
and abettors, in misdemeanors as has been seen before, are 
punished as principals. 

Besides, it seems as if the participation of the accused 
therein wias directly and specifically punisihed by Stection 
5497, Revised StaJtutes of the United States : 

5497: "Every banker, broker, or other person not an 
authorized depositary of public moneys, who knowingly 
receives from any disbursing officer, or collector of internal 
revenuo, or other agent of the United States, any public 
money on deposit, or by way of loan or accommodation, 
with or without interest, or otherwise than m payment of a 
debt against the United States, or who uses, transfers, con- 
verts, appropriates., or applies any portion of the public 
money for any purpose not prescribed by law, and every 
president, cashi'er, teller, director, or other officer of any 
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bank or banMng association who violate© any of tho pro- 
visions of this section, is guilty of an axjt of embezzlement 
of the public money so deposited, loaned, transferred, used, 
converted, appropriated, or applied, and shall be punished 
as prescribed in section fifty-four hundred and eighty- 
eigh|t." 

This section is the counterpart of section 5488, which is 
the embezzlement section. 

On this other ground also, the commitment to await sur- 
render would be granted, provided ail other conditions for 
extradition wouild have been complied with. 

« 

EEOEIVING. 

The extradition of the accused is lastly sought for the 
reason that they are accused of receiving from Carter money 
fraudulently obtained, to wit, the $575,749.90 paid over to 
them by Carter on July 6th, 1897, knowing the same to 
have been stolen. 

This reason does not appear to have been set in the 
information and complaint as a special cause for asking the 
extradition of the accused. The charge, though, is made 
in substance, and the f rauduilent payment by Carter of this 
money, and its acceptance by the accused, are mentioned 
as overt acta of the conspiracy. The supplementary infor- 
mation and complaint made in this case, after the judgment 
of the Privy Council, for a warrant to re->arrest the accused, 
contained a count for the fraudulent receiving of this money, 
which was mentioned in the new viarrant of arrest, and at 
the argument Counsel for the prosecution declared that they 
were asking extradition on the ground of fraudulent receiv- 
ing aJso. It is the practice in Canada for magistrates hold- 
ing preliminary investigations, to commit for all the offences 
proven by thie evidence adduced, whether these offences are 
mentioned in the information or not, and even for totally 
different offences, omitting that or those mentioned in the 
information. 



78 

Tkere is no good iieason why tihifi should not be done in 
extradition cases, as the rniles that govern the investigating 
magistrate, govern the extradition commissioner. The facts 
are to be found in the evidence, and in an extradition case 
the Ju'dge heare the case in the same manner as nearly as 
may be, as if th'e fugitive* was brought before a justice of 
the peace charged with an indictable offence committed in 
Oanada. The Court of Bang's Bench has even found that 
this disposition of the Extradition Act gives power to admit 
to bail. (See Criminal Code, 578 and 596.) 

The obtaining of the money by the accused through 
Cjarter was the crowning act of the corrupt combination 
existing between the accused and Carter. Accused kniew 
as weU as Carter that this money was not due to them by 
the United States, and that Carter, in passing it to them, 
'was stealing from his employer, that aocordiug to the wording 
of the United States Statute he was *'frauiduiently applying 
the moneys of the United States to an object not prescribed 
by law," and consequently was embezzling (stealing) the 
same. 

The act of receiving stolen property, knowing it to have 
been stolen, is punishable as a substantive offence by section 
314 and 316 Criminal Oode, 1892, and at common law the 
receiver can also be punished as participator in the theft. 

,We find in Archlxyld, 21st Edition, page 401, the follow- 
ing decision : " And where a third party receives goods from 
a servant, under colour of a pretended sale, knowing that 
the servant has no authority to sell them, and is, in fact, 
defrauding his master, this is larcieny in both^." Eeg. v. 
Hornby, 1 C and K, p. 306. 

The offence of receiving is also punished by the Imperial 
State 24 and 25 Vict., Chap. 96, Larceny Act, sec. 91. 

In the United States it is punished by Section 2, Act of 
1875, Supplement Revised Statutes United States, p. 89, 
which is ia the following words: 

" That if any person ^hall receive, conceal, or aid iu con- 
eeailing, or have, or retain in Hs possession with intent to 
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convert to his own use or gain, any money, property, record, 
voucher or valuable thing whatever, of the moneys, goods, 
chattels, records, or property of the United States, which 
has theretofore been embez^tfled, stolen, or purloined froan 
the United States, by any other person, knowing the same 
to have been ao embezded, stolen, or purloined, such per^ 
son shall, on conviction before the Circuit or District Oourt 
of the United States, in the district wherein he may have 
such property, be punished by a fine not exceeding five 
thousand dollans, or imprisonment at hard labour in the 
penitentiary not exc»eieding five years, one or both, at the 
discretion of the Court before which he shall be convicted. 

" And such receiver may be tried either before or after 
the conviction of the principal felon, but if the party has 
been convicted, then the judgment against him shall be 
conclusive evidence in the prosecution against such receiver 
that the property of the United States therein described 
has been embezzled, stolen, or purloined." 

Section 3 of the Treaty provides that extradition takes 
place for : " Embez^leiment, larceny, receiving any money, 
valuable security or other property, knowing the same to 
liave been embezzled, stolen or fraudulently obtainied." 

On this ground, of receiving 'stclen property, I am of 
opinion that extradition would be allowed, providing all 
other conditions for extradition had been fulfilled. 

PEEVIOUS EEQUISITIOIT UI^NECESSAKY. 

Objection: has been raised to the right of the prosecution 
to a connnitail for surrender for the reason that ^no com- 
plaints have been proven to have been made and no warrants 
issued in the demanding country for the arrest of the accused 
for the offences described in the complaint, and evidence 
before me. No authorities have been cited in support of 
this pretension. 

Whether or not there is a warrajit of arrest issued in 
the United States for the same offences that are under 
investigation is no concern of mine. 
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The Treaty and our Extradidan Act, Section 6, do not 
require this pre-existing condition. Tte PriTV Ooimcil has 
declared in its judgment in this case, that original proeecn- 
tion could be instituted in the surrendering country, and 
there are many decisions upon this point contrary to the 
pretension of the defence. And for the Gommissioner to 
have jurisdiction in an extradition matter it is not necessary 
that it be proved that a requisition for surrender has been 
previously made to the proper authorities. I have decided 
it mvself in manv cases, and latelv in the Lorenz case, where 
thie same ohjectiaa was raised. 

I see no good reason why I should change my opinion upon 
this point. 

In re Hoke, 15 K.L., p. 99 Q.B. it was decided that it is 
not neces«uay in proceedings for a oommital for extradition to 
prove a demand for the fugitive from the foreign govern- 
ment. 

The same decision in re Garbut, 21 Ontario Keports 463 ; 
in re Caldwell, 5 Ont., P.R. 217 ; also in re Lazier, 3 Can- 
adian Criminal Cases, p. 167 ; in re Burley, L. J., IN'.S., 34 ; 
and in re Worms, 7 R.L. 319, C.R. 1876. 

It is proven that there are against the accused in the 
United States indictments for conspiracy with Carter to de- 
fraud the United States but this fact does not prevent the 
United States from demanding their extradition for othei 
causes. 

It was decided in ex parte DeBaum, M.L.II., 4 Q.B., 145, 
1888, that " the fact that an indictment for embezzlement 
has been found against the accused in the State from which 
he fled, does not prevent a demand being for his surrender 
for forgeiy.'^ 

Section 19 of the Extradition Atet gives to the demanding 
country two monibhs after the deoifcdon on the writ of Jiaheas 
corpus if one has been granted, to take steps to have the fugi- 
tive surrendered and conveyed cmt of Canada. That this is 
so was declared by Chief Justice Dorion in the Hoke case, 
15 E.L. 105. 
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In tihe Loorenz case, just referred to, the requisition for 
surreoider was only made after oommital, and i(t was found 
to have been miade in due time, since surrender was orieored. 

I think there is nothing in thiis objection. 

OBJECTION TO THE ADMISSIBILITY OF 

FOKEIGN EVIDENCE. 

A more aerious objection raised by the defence is the one 
relating to the legality of the written eviden<5e put before 
me by the proeecution. 

Section 10 of the Extradition Act states : ^^10. — ^Deposi- 
tions taken out of Oanada — When to be deemied authen- 
ticated : 

Depositions or statements taken in a foreign state on oath, 
or on aflSirmation, where afiirmiation is allowed by the law of 
the state, and dopies of such depositions or statements, and 
foreign certificates of or judicial documents stating the fact 
of conviction may, if duly authenticated, be received in evid- 
dence in proceedings under this Act: 2. — Such papers shall 
be deemed duly authenticated if authenticated in manner 
provided, for the time being by-law, or if authentilcated as 

follows : 

(a) If the warrant purports to be signed by or the certi- 
ficate purports to be certified by or the depositions or sitate- 
memts, or the copies thereof, purport to be certified to be the 
origipaajs or true copies, by a judge, magistrate, or officer of 

the foreign ^ate ; 

(&) And if the papers are authenticated by the oath or 
afiimiiation of some witness, or by being sealed with the offi- 
cial seal of the Minisiter of Justice, or some m,iinister of the 
foreign state, or of a colony, dependency, or constituent part 
of the foreign state; of which seal the judge shall take judi- 
cial notice without proof." 

The defence contends that the documents and papers filed 

by the prosecution as foreign evidence are not copies of 

depositions or statements on oath, they not being legally 

depositions or statements on oath in the United States, be- 

6 
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cause the originals of these so called depositions or statements 
were not read over to the witnesses nor sijgneid by them. It 
seems to m)e that I have not to enquire whether tiie originals 
are or are not depositions or statememts on oath in the United 
States, so afi to be taken cognizance of and be given legal 
effect to by the tribunals of the United States, but whelther 
the documents filed as copies of depositions or statements on 
oath are such as to be received in Oanada for the purposes of 
this investigation. If ever they are offered to be used as 
depositions in the United' States, then I supposie^ it will be 
time for the competent authority to enquire whether it can 
be legally done or not. 

The originals of these depositions appear to have been 
taken by shorthanid, in a regular judicial proceeding had be- 
fore Uniibed States Commissioner Shields, for the removal of 
accused to Georgia, in the presence of the accused, who were 
represented by two of the leading members of the New York 
Bar, and who cross-examined the witness, and who made no 
objection whaJtever to the manner in which the depositions 
were taken. This is exactly the manner in which depositions 
are legally taken in preliminary investigations here, and 
even in the present case the depositio(ns taken before me were 
taken in this manner, without objection on the part of the 
accused. The stenographer who took the notes of the foreign 
evidence swore that his transcripit of these notes was correct, 
and Commissioner Shields, an officer qualified to administer 
oaths and examine witnesses, certifies that the documenits 
filed are true copies of these depositions. 

The taking of evidence in extradition cases by shorthand 
ias been recognized as legal. In re Garbut 21 Ont. Keports, 
179, 182, 183. 

Neither the Treaty nor the Extradition Act requires, 
though, that these depositions or statements be taken accord- 
ing to the requirements of special statutes of the foreign 
countries, so as to be given legal effect before the courts of 
justice of the foreign country. They are not intended to be 
used before the courts of justice of a foreign country, and it 
w^ould not be reasonable to exact the conditions that would 
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make them legal before these courts of justice of the United 
States, which would be uuniecessiary. The oply oondition im- 
posed by section 10 for depositions or statements taken in a 
foreign country is that they be taken on oath, and duly au- 
thenticated, which has been done here. 

For their admissibility it is the law of the country where 
these depositions or statements are offered that is to be fol- 
lowed. See The "New International Encyclopedia, Vol. 5, 
page 822, on this question under the word " Deposition " as 
follows : — 

"Deposition. — The testimony of a witness legally taken and 
committed to writing, by, or in the presence of a judge, re 
feree, commissioner, notary public, or other duly qualified 
official person. It is usually taken by virtue of a commis- 
siouy or letters rogatory (q.v.) issuing out of the court in 
which the action is pending, or which has jurisdiction of the 
subject matter, if taken before trial. 

The questions may be asked orally or may be submitted 
to the witness in the form of written interrogatories. The 
legal representatives of all parties to the action or proceed- 
ing are entitled to be present, and to cross-examine the wit- 
ness, or submit cross-interrogatories to be answered. If the 
competency of the witnesses or the admissibility of the ques- 
tions or answers is objected to, the objection must be stated 
to the court or officer taking the deposition, and he may either 
rule on the question at once, noting the objection, ruling and 
exception, or reserve it for the opinion of the court from 
which the commission issued. 

The laws of the State having jurisdiction of the litigation 
in which the evidence is to be used regulate the manner of 
taking the testimony, irrespective of the jurisdiction where 
it is taken. The competency and admissibility of the testi- 
mony are determined by the rules of evidence in force where 
it is offered in court. Depositions are used in courts, and 
they may be ordered taken where witnesses are out of the 
jurisdiction, or, if within the State, if they are very old and 
infirm or in feeble health, in order to perpetuate their testi- 
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mony in case of death before the trial. They cannot be 
need, however, where the witness himsdf can be produced. 
See Evidences; Testimony; Letters Rogatory.^' 

The reasons advanced by Mr. Rose against the admissibil- 
ity of these d"eipositionfi or statements on oath are, that the 
originals were not read over to the witnesses and signed by 
them. Mr. Erwin, though, swears that the witnesses did 
read over their depositions, except one, who may not have 
read over all of his cross-examination by counsel for aceused. 
Besides being taken in a manner recognized by our law, the 
presumption nevertheless, is, that the originals are deposi- 
tions in the United States because they have been taken in 
a reguilar judicial proceeding, had before a competent officer 
without objection on the part of the aiccused, and have even 
been aooepted and acted upon by the defendants in a pro- 
ceeding in a court of justice in New York presided over by 
Jud^ Brown. 

Unless section 10 of the Extradition Act would evidently 
declare that foreign evidemce must be taken according to the 
law of the demanding country, I must hold that this is not 
required, and that for the admissibility of evidence, I must 
be governed by the Canadian law, and according to our law, 
the papers filed are copies of depositions on oath, and can 
be received although taken in the foreign country, because 
section 10 permits it. 

The witnesses having testified in the presence of the ac- 
cused, and having been cross-examined by them in a regular 
judicial proceeding the papers that are filed before me must 
be termed copies of depositions, as distinguished from affi- 
davits or stateiments on oath. 

" An affidavit is simply a declaration on oath in writing, 
sworn before an officer authorized to administer an oath. Its 
validity does not depend on the fact whether it is entitled 
in any cause or in any particular way." Abbot's Iaw Dic- 
tionary. 

" An affidavit is a statement or declaration reduced to 
writing and sworn or affirmed to before some officer who has 
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authority to administer an oath or aflSrmation the 

deponent must sign the affidavit at the end. In the absence 
of ft.^riille of court or statute requiring it, if affiant's name 
appears in an affidavit as the person who took the oath, the 
subscription to it by affiant is not neoeasary." Bouvier's 
Law Dictionary. 

" An affidavit is a voluntary declaration made in writing 
made before compel^ent authority." Standard Dictionary. 

" A deposition is testimony legally taken on interrogato- 
ries and reduced to writing for use as evidence in court.'' 
Standard Dictionary. 

" A stateanent is a formal narration of facts fyled as the 
foundation for judiciaJ proceedings." Standard Dictionary. 

" An affidavit is a formal written or printed voluntary ex 
parte statement sworn to before an officer authorized to re- 
ceive it. It diffcTS from a deposition in this, that in the 
latter, the opposite party has an opportunity to cross-examine 
the witnesses, whereas an affidavit is always taken ex parte." 
Bouvier's Law Dictionary. 

" An affidavit is simply a declaration on oath in writing 
sworn to before some person who has authority under the 
law to administer the oath." Harris vs. Lester, 80 Illinois 
307. 

In re Watte vs. Womack, 44 Ala. 605, it was held, that 
it was not essential to an affidavit that the name of thfe affiant 
should be subscribed. An affidavit is a sworn stateemnt in 
Avriting. 

It is evident by all the definitions cited above that the 
signature of an affiant in an affidavit is not required as an 
essential part. The signature is only for the object of iden- 
tifying the affidavit, and if the name of the affiant is written 
in the affidavit by the person adiministering the oath, and 
certifying to it as being the person giving the affidavit, it 
16 then properly identified. 

Mr. Rose, one of the legal experts of the accused, said in 
his deposition : " A deposition unsigned, or an affidavit un- 
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eigiied would be, in my apinion, so more a deposition or an 
affidavit than a cheque unsigned/' 

This opinion of Mr. Eose is contradicted by the definitions 
and decisions above referred to. Besides, Mr. Frank Uoyd, 
Assistant U. S. District Attorney for the Southern District 
of Xew York, testified to the contrary view, and this 
opinion is supported by the following authorities: 

Jackson v. VirgU, 3 Johnson Kep. 540, 1809. 

People V. Campbell, 88 Hun. 547 (1895). 

People V. Kenyon, 16 Hun. 195 (1878). 

The only authority cited by the defence to support their 
pretension was the case of Hoke 14 R.L., p. 795, but I do 
not think they can derive any benefit from it. The same 
question was not at issue as appears by the renuarks of Hon. 
Mr. Justice Dugas, the learned Judge who decided it. One 
of the objections raised in that case to the admissibility of 
the foreign evidence was, that the depositions taken in the 
foreign state did not show that the witnesses had been sworn 
before making their statement, and to support this preten- 
sion the defence did not rely on any foreign firtatute, but 
they cited the Canadian statute, Sec. 30 of Qhapter 30, 32- 
33 Vict., which requires the Justice to administer the oath 
to a witness before he is examined. The decision of the 
learned Judge was that the eixtradition law did not exact 
this condition, and the depositions were aximitted because 
they were on their face, statements on oath and duly authenti- 
cated. 

See Worms 22 Lower Canada Jurist, p. 109. ' 

Counhaye, Law Reports 8 Q.B., p. 410. 

Although I have not to apply the foreign law on this ques- 
tion of the atdmissibility of the foreign evidence, even 
supposing the pretension of the defence be well founded, 
the evidence on this point is conflicting, and according to 
the rules of evidence in preliminary investigations, the de- 
fence could gain nothing by their objection, and if it "v^os 
granted that the documents fyled are not copies of deposi- 
tions, which I do not admit, these documents are at least 
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statem-ents on oath, coining within the definition cited 
above, and would be sufficient as such. 

In the case of Worms already cited, the late Qhief 
Justice Dorion, relying exclusively on the Canadian extradi- 
tion law, decided that depositions taken before another 
magistrate than the one having issued the warrant, were ad- 
missible when duly certified, because they came within 
the terms of the extradition act, and 'he added that " deposi- 
tions or statements on oath are synonymous terms, and the 
depositions in this case are to be received as statements on 
oath, even if they were not as depositions." 

See Dubois alias Coppin 12 Juris "N. S. 867. 

Parker 19 Ont. Eep. 612 aad 616. 

Oounhaye (1873) L.E. 8 Q.B. 410. 

The same doctrine exists in the TJ. S. 

See Moore on Extradition, p. 525, and Thompson vs. 
Brooks, 3 Blatchford, TJ. S. 456, where it is declared that 
the Supreme Court in its rules uses the terms depositions 
and affidavits as convertible expressions. 

At the hearing, witnesises have been examined in order to 
determine, according to the law of the United States the 
date that the accused become fugitives from justice. This 
evidence could only have been adduced with the view, I pre^ 
sume, to show that the orimies investigated by me would come 
under some statute limiting crijminal prosecution. The 
evidence of the legal experts upon this matter is conflicting 
anJd the authorities cited seem to be in support of the pre- 
tension of the prosecution, that the accused have been fugi- 
tives from the justice of the United States to all intents and 
purposes since December 1899, which is the time that indict- 
ments were laid against them in Georgia for conspiracy to 
defraud ajnid .presenting false and fraudulent claims, and 
that they were arrested in New York, and proceedings ins- 
tituted for their removal to Georgia to there aiiswer to these 
charges and all other charges that might be there preferred 
against them. The authorities cited were Streep v. U. S. 
160 U. S. ; Howgate v. U. S., 24 Washington Law Ejeporter 
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205 to 224; Roberts and Eeilly, 116 TJ. S. ; TJ. S. vs. White, 
C.Vanch, U. S. C. C. Eeport, 38 and 73. 

Wlhatever might be the bearing of these authorities upom 
this point, and whatever doubt might be left I do not think 
that the issue is raised in this case, because the cardinal 
condition to raise it is missing, namely, the proof of the 
existence of a limitation statute, and of the terms of it actu- 
ally affecting the crimes under examination. It is true that 
the authorities cited refer to some limitation statutes affect- 
ing the crimes then tried, which were different from those 
tried at present, but I cannot presumie from, these references 
that there it3 a limitation statute affecting the presenlfc crimes, 
and go and pick it out in our library, if it is there, amd sifcudy 
every clause of it, in order to find out whether there is any 
disposition affecting the crimes with which the accused are 
presently charged, and interpret it from my own knowledge, 
without the very dispositions affecting these crimes ,if any 
exist, being formally proved and put m the record. At any 
rate, if a doubt would exist upon the matter of the accused 
being fugitives from justice from December 1899 or from 
March 1902 which is the date they came into Canada, I 
think the question its one for the trial court in Georgia to 
determine. (See TJ. S. vs C5ooke 17 Wall TJ. S. Supreme 
Court, 168). However, this point seems to have been aban- 
doned, for at the argument had after the closing of the evid- 
ence, Counsel for the defence did not mention it. 

The defence has advanced the pretension that for the 
'definition of extradition crimes, recourse should be had to 
the English law and not to the Canadian law. ITo prece- 
dent, however, has been cited upon this point, and I do not 
think it has been seriously urged. However, the letter and 
spirit of the Extradition Act are contrary to this pretension, 
also the universal jurisprudence. 

Sub-section B of section 2 of our Extradition Act, Chapter 
142 Eevised Statutes, states: 

(b) The expression " extradition crime " may mean any 
crime which, if committed in Canada, or within Canadian 
jurisdiction, would be one of the crimes described in the 
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first schedule to this Act, — and, in the application of this 
Act to the case of any extradition arrangement, means any 
crime described in such arrangement, whether comprised in 
the said schedule or not. 

Section 24 of the same Act, says : 

" The list of crimes in the first schedule to this Act shall 
be construed according to the law existing in Canada at the 
date of the alleged crime, whether by common law or by 
statute made before or after the passing of this Act, and as 
including only such crimes, of the descriptions comprised 
in the list as are, under that law, indictable offences." 

Section 11 of the said Act states: 

11. — " If, in the case of a fugitive alleged to have been 
convicted of an extradition crime, such evidence is produced 
as would, according to the law of Canada, subject to the 
provisions of this Act, prove that he was so convicted, — and 
if, in the case of a fugitive accused of an extradition crime, 
such evidence is produced as would, according to the law of 
Canada, subject to the provisions of this Act, justify his 
committal for trial, if the crime had been committed in 
Canada, the judge shall issue his warrant for the committal 
of the fugitive to the nearest convenient prison, there to re- 
main until surrendered to the foreign state, or discharged 
according to law; but otherwise the judge shall order him 
to be discharged.'^ 

These citations of the Act dispose, I think, of this last 
objection of the defence. Besides, it has been held in ex 
parts, Lamarande, 10 L.C. J., p. 280 ; ex parte Worms, 22 
L.C. J., 109 ; in re T. B. Smith, 4 TJ.C.P.K. 215, that the 
acts alleged must constitute an offence under Canadian law. 

Ex part Seitz (Vol. 3), Can. Crim. Cas., p. 127. 

The same views are held in the United States, where it 
is held that the offence must be one against the law of the 
United States. See re Farez 7 Blatchford, 357 ; re Wadge, 
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15 Federal Eep. 664; re Charleston, 34 Federal Report, 
531. 

Moore on Extradition, says, page 525 : " It has been 
held that the rule that the evidence must be such as to justify 
commitment for trial at the place where the fugitive is found, 
if the offence had there been committed, applies not only to 
the admissibility and the amount of the evidence required 
for that purpose in the particular place, but also to the de- 
finition of the offence." 

The opinion of Sir Edward Clarke upon the duties of the 
extradition commissioner as to committal or discharge might 
perhaps be cited with advantage, not that I have any doubts 
as to the course that I have to follow, but to show how the 
path of the Extradition Commissioner is narrow. And 
this also answers the contention of the learned counsel for 
the defence that the accused were entitled to the benefit of 
any reasonable doubt, if any existed. 

Clarke, on Extradition, p. 247 : — " It must be remem- 
bered that the Magistrate investigating a case of demanded 
extradition is not quite in the same position as if he were 
deciding on a charge of crime committed within his own 
jurisdiction. In the latter case he has full discretion, he 
may, and often does, discharge a prisoner because, although 
there is prima facie evidence of guilt, the circumstances 
are so obscure, the intent so doubtful, the testimony so con- 
flicting, that he thinks a jury would not be likely to convict. 
But in a case of extradition he cannot consider these mat- 
ters. If he finds sufficient evidence of guilt to justify a com- 
mittment, the question of a probability of a conviction is 
not one for his consideration." 

See ex parte Feinberg, Can. Crim. Cas., Vol. 4, p. 270 
(Wurtele, J.). 

On the whole, my conclusion is that the allegation of 
the conspiracy to defraud the United States as being in 
existence between Carter and the accused, on or about July 
1st, 1897, is proven to the hilt; that Carter, a public officer 
and agent and trustee of the United States, was guilty and 
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convicted in the United States of fraud, as declared by the 
United States Supreme Court in the case of Carter vs. 
McClaughry; that this offence of fraud and participation 
therein are punishable by the laws of both Canada and the 
demanding country; that the accused have participated in 
the oflFence of fraud committed by Carter, for which he was 
so convicted; that fraud by an agent and trustee and parti- 
cipation therein are extraditable crimes. 

2nd. — That Carter was guilty in the United States and 
was convicted of embezzlement, which offence is known under 
our law by the term of theft, the difference in the name of 
the offence in the two countries being inmiaterial; that the 
accused have participated by their conspiracy with Carter 
in the embezzlement (theft) so committed by him; that 
such participation is punishable by the laws of both coun- 
tries, and is an extradition crime. 

3rd. — That on July 6th, 1897, the accused have fraudu- 
lently received from Carter the sum of $575,749.90, knowing 
then that the same had been embezzled (stolen) by him, and 
that the offence of receiving stolen property is punishable 
under the laws of both countries, and is by the Treaty, Sec- 
tion 3, an extradition crime. 

Consequently, I determine that the accused must be com- 
mitted to gaol pending surrender. 

The Formal Committal is as follows : 

Canada, 1 

Province of Quebec, > ^JttZ ^Ea^radittOtt |ict. 

District of Montreal. ) 

OFFICE OF THE COMMISSIONER 

To all or any of the Oonstablee and other Peace Officers 
in the said District of Montreal, and to the Keeper of the 
common Jail at Montreal ; 

Be it rem.em.bered that on this sixth day of June in the 
year of Our Lord one thousand nine-hundred and five at the 
said City of Montreal, Benjamin D. Greene and John F. 
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Graynor brought before me, Ulric Lafontaine Esquire, a 
Commifliaioner duly appointed under the Great Seal of ^ 
Canada, to act judicially in extradition oaaes, within the 
Province of Quebec under "The Extraditioai Act", who have 
been apprehended under the said Act, to be dealt with ac- 
cording to law ; and for ais much as I have dcterminjed that 
they should be surrendeped in pursuance of the said Act, on 
the ground that they are accused of the following extradition 
crimes that is to say for, that the said Be:njamin D. Greene 
and John F. Gaynor: 

1. Did on or about July 1st 1897, within the Eastern 
Division of the Southern District of Georgia, in the United 
States of Ajmlerica, participate in fraud then and there 
committed by Oberjin M. Carter, a disbursing oflScer, agent, 
and trustee, in the employment of the Government of the 
United States: — 

(a) By entering into a corrupt agreement (con- 
spiracy) with the said Oberlin M. Carter, the said officer 
and agent of the United States, to defraud the United 
States in the diaharge of the duties of his said office and 
employment, and for the payment by him, as such dis- 
bursing offiicer and agent of the Uni/ted States, out of 
the public moneys of the United States entrusted and to 
be entrusted to him as such disbursing officer and agenit^ 
of fraudulent claims made and to be made against the 
Ujnited States for the benefit of said conspirators and to 
be presented to said disbursing officer for his approval 
and paymienit : by which corrupt agreement and deceit- 
ful device the said officer and agent transferred the 
exercise of the discretions of his office, and the services 
of his employment, which he was in duty bound as such 
officer anid agent to render honestly and faithfully, to 
and in favour of the United States, from the United 
States, his principal and employer, to the said Benja- 
min D. Greene, John F. Gaynor and others, so that 
the said United States, by said corrupt agreement itself, 
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lost what it was enititieid to have, the hOnest and faithful 
services of its said public officer and agent, to its injury. 

(b) By jointly with said Oberlin M. Carter, the 
officer, agent and trustee, of the United States, causing 
to be made and presented to said Carter as such officer, 
and agent, fraudulent claims against the Government 
of the United States for his approval and payment, to 
the amount of $575,749.90 knowing the same to be 
fraudulent. 

2. And did, on or about July 6th, 1897, within the East- 
tern Division of the Southern District of Georgia, in the 
United States of America, participate in the embezzlement 
then and there committed by Oberlin M. Carter, a disbursing 
officer, agent and trustee, in the employment of the Govern- 
ment of the United States, of the sum of $575,749.90 of 
the public moneys of the United States, then and there en- 
trusted to said Oberlin M. Carter as such officer and 
agent : — 

* 

(a) By soliciting, counselling, moving, aiding and 
procuring said Oberlin M. Carter, the officer, agent and 
trustee entrusted with said public money of the United 
States, knowingly to apply the same to a purpose not 
prescribed by law, to wit, to the payment of fraudulent 
claims against the Government of the United States, to 
the amount of $575,749.90 ; 

(6) By knowingly having applied the said sum of 
$575,749.90 of the public moneys of the said United 
States, received by them from said Oberlin M. Carter, 
as such officer, agent and trustee, knowing the same 
to have been fraudulently obtained and fraudulently 
paid out by said Carter as such disbursing officer, agent 
and trustee, to the payment of fraudulent claims against 
the Govriment of the United States, to the amount of 
$575,749.90 by them caused to be presented to said 
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Oberlin M. Carter for approval and payment by him, 
as such officer agent and trustee, that being an appli- 
cation of said money for a purpose not prescribed by 
law. 

3. And did on or about July 6th, 1897, knowingly and 
unlawfully receive from Oberlin M. Carter, the sum of 
$575,749.90 of the moneys and property of the United 
States, knowing the same to have been fraudulently obtained 
by said Oberlin M. Carter, and did thereafter have in their 
possession said money and property, or a part thereof, within 
the said Eastern Division of the Southern District of Geor- 
gia, knowing the same to have been fraudulently obtained as 
aforesaid. 

As will more fuUy appear from the complaint fyled and 
the evidence adduced in this proceeding on the part of the 
prosecution : — 

All of which crimes, and participation therein, are punish- 
able by the laws of the United Kingdom of Great Britain 
and Ireland, of the Dominion of Canada, and of the United 
States, and are Extradition crimes. 

THIS IS THEEEFOKE TO COMMAND YOU the 
said Constables, in His Majesty's name, forthwith to convey 
and deliver the said Benjamin D. Greene and John F. Gay- 
nor into the Custody of the Keeper of the said Jail, at 
Montreal, and you, the said Keeper, to receive the said 
Benjamin D. Greene and John F. Gaynor into your custody, 
and them there safely to keep until they are thence delivered 
pursuant to the provisions of the said Act for which this 
shall be your warrant. 

Given under my hand and seal at the City of Montreal 
this sixth day of June A.D. 1905. 

(Signed) ULEIC LAFO^TAITTE, 

Extradition Commissioner. 
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Mr. Commissioner Lafontaine, addressing the accused, 
then said: 

It is my duty to inform you that you will not be surren- 
dered until after the expiration of fifteen days, and that 
you have the right to apply for a writ of Habeas Corpus, 

The goaler thereupon conveyed the prisoners to the conmion 
gaol, there to await the final order upon the committal for 
surrender. 
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11. 

PEIVY COUNCIL JUDGMENT. 

The London Times Report. 

The report of the judgment of the Judicial Committee of 
the Privy Council, on the appeal of the United States in the 
case of Gaynor and Greene, as contained in " The Times," 
London, Thursday, February 9th, 1905, corrected from the 
official blue-print of the judgment, is as follows: — 

THE UNITED STATES OF AMERICA v. GAYNOE 

AND ANOTHER. 

This was an appeal from judgments of Mr. Justice Caron, 
one of the Judges of the Superior Court of Lower Canada, 
of August 13, 1902. 

Sir Edward Clarke, K.C., Mr. Donald Macmaster, K.C. 
(of the Canadian Bar), and Mr. E. Percival Clarke ap- 
peared for the American Government; Mr. Asquith, K.C., 
Mr. Horace Avory, K.C., Mr. L. A. Taschereau, K.C. (of 
the Canadian Bar), and Mr. Charles Matthews for the re- 
spondents. 

The arguments were heard in December before a Board 
composed of the Lord Chancellor, Lord Macnaghten, Lord 
Eobertson, Lord Lindley, Sir Eord North and Sir Arthur 
Wilson, when judgment was reversed. (Vide, The Times, 
December 17 and 19.) 

The Lord Chancellor now delivered their Lordships' judg- 
ment. He said : " This is an appeal from judgments of Mr. 
Justice Caron, one of the Judges of the Superior Court for 
Lower Canada, dated August 13, 1902, dismissing motions 
made on behalf of the United States of America on July 9, 
1902, to quash writs of habeas corpus granted by the said 
learned Judge to the respondents on the 21st June, 1902, 
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and ordering their liberation. The facts, which are not 
really in dispute, appear to be that the two respondents, 
Gaynor and Greene, had been in the employment of the Gov- 
ernment of the United States of America, and have been 
charged with certain criminal offences in respect of certain 
transactions in the State of Georgia. While they were in 
Quebec, application was made to an oflScer called an Extradi- 
tion Commissioner for their arrest in pursuance of the inter- 
national extradition arrangements between Canada and the 
United States of America. 

The application was made upon an information which 
(among other things) alleged that the respondents had been 
guilty of theft, and the Commissioner, Mr. Ulric Laf ontaine, 
duly issued his warrant for the arrest of the alleged crim- 
inals. They were accordingly arrested,- and upon their 
arrest, they applied to a learned Judge, Mr. Justice Andrews, 
for a writ of habeas corpus. 

Now the only question which the learned Judge had to 
determine was whether the accused were at the time of the 
issue of the writ in question in lawful custody. If they 
were, he had no jurisdiction to release them, but was bound 
to remand them to custody, and, up to this point, it is diflS- 
sult to see what ground could be even suggested for their 
release. 

The offence of theft was an offence which made the of- 
fender liable to extradition. 

The Commissioner was invested by the Extradition 
Act with all the powers of a Judge in that behalf, and 
under the Commissioner's warrant the officer having the 
custody of the aoeuaed was to receive and keep them tiU a 
particular diate (the 27th: of May, 1902), and thien bring 
them before thie Ooonmissionier to be further dealt with 
according to law (R.S.C., c. 142). 

It is difficult to understand what is the supposed unlaw- 
fulness of the custody, and it is only upon the supposed un- 
lawfulness of the custody that any application for discharge 
could be founded. 
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It was probably owing to some mistake as to the jurisdic- 
tion of the Commissioner that any writ was issued. At all 
events, when the facts were plaxjed before Mr. Justice 
Andrews, and the prisonjers were brought before him under 
his order, the learned Judge did. what was obviously right. 
He remanded them to their lawful custody from which they 
never ought to have been removed, and expressed himself 
thus : — " I oon^der that I am in posselssion of thlese adcused 
in virtue of my ordier, having taken theto from the gaoler 
in the district of Montreal, in whosie la^^ful custody I now 
return them. I conisider I have no right whatsoever to 
do anything which might in the most remote degree defeat 
the obligation under which I feel I aim, and I may say, 
and I do say, that I feel that the Provinee is undieir, that 
thlese men ehbuld go back to the pliaoe from which I took 
them. If I took them by mistake ftrom there, if I took 
them without jurisdiction, that is no reason why they 
should icsoape here, and it seems to me that it was not for 
the persons who induced me to commit this act to now 
endeavour to avail themseivas of it in order to effect their 
escajpe. I consider it my duty to say this, and I now^ say 
that, sitting as a Judge, having issued a writ of habeas 
corpus, I do not recognize, but I distinctly deny, the right 
of any other Juidge to interfere in the matter until the 
men have passed from my hands. When I have given 
my order in the premises I have washled my han'ds of 
responsibiility in the matter, and then, and not till then, 
it is my firm conviction, that no other Judge has the 
ipower to interfere with them. I say this, of course, not 
because I desire to slay it in respect of any other Judge, 
but I think I aim bound to say it to the sheriff, who is now 
^•' present. 

" So that there may be no mistake in the matter 
'" I have drawn up my judgmient in writing, and it is this: — 
"I, the undersign'ed Judge, having heard the petitioner by 
'" his counsel, he, the said petitioner, being now present before 
*" me, in the custody of the sheriff of this district, also pre- 
"^^ sent before me, I do hereby order the said sheriff forthwith 
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** to <xyxhY§j the sadld petitioner, John Frauds G-aynor, to 
" the common gaol of the district of Montreal, and 
" there to deliver the said John Francis Gaynor 
" iato the custody of the keeper of the said com- 
" mon gaol in Montreal, who is hereby ordered to receive the 
" said John Fi^anjcdis Gi^-ynor iato his custody, and to safely 
"keep him until duly dischjarged in due ooui^ of law», 
" according to the terms and exigencies of the warrant, under 
" which the said, gaoiler, has reitumed on the writ of habeas 
" corpus to him ddrfected by me that he detains him, to wit, 
" the warrant under the hiand and seal of TJlric Laf ontaine, 
" Esq., Extradition Ooinmissioner, issudd and diated at the 
" said City of Monreal, on thie ninetenth day of May, in the 
'^ siecond year of his Majesty's reign, and ia the year of Our 
^' Loiid, one thoueianid nine hundred and two. Thus axljudged 
" and ordered by me at the Oity of Quebec the twenty-first 
" day of June in the said year one thiousiand nine hundred 
" and two. Frederick W. Andrews, Judge, Superior Oourt, 
" Quebec.'' 

Their Lordships are of opinion that Mr. Justice Andrews 
was quite accurate in what he then did. There had been 
a regular and proper application to the Extradition Commis- 
sioner, who, after receiving evidence to indentify the per- 
sons charged, had appointed a day for the regular procedure 
in extradition and had in the meantime committed the ac- 
cused to the proper custody by way of remand. 

Mr. Justice Andrews was apparently not informed of this, 
and he issued the writ of habeas corpus, but (as will be 
pointed out hereafter) the writ, if issued, could have no 
other return that the cause of detention was a lawful remand 
by a Commissioner having jurisdiction over the subject- 
matter of the inquiry. 

When the learned Judge found out the mistake that had 
been made, he at once proceeded to put it right, and then tha 
somewhat extraordinary intervention of Mr. Justice Caron 
took place, which has given rise to this appeal. Notwith- 
standing the judgment of Mr. Justice Andrews before him, 
who had justly pointed out that the matter stood for adjudica- 
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tion before him, the learned Judge issued a writ of habeas 
corpus returnable before himself, and ultimately discharged 
the accused from custody upon grounds which their Lord- 
ships have some difficulty in following. 

Mr. Justice Caron first gets rid of the adjudication by 
Mr. Justice Andrews by a singular misapprehension of that 
learned Judge's language. Mr. Justice Andrews undoubt- 
edly did decide the question before him, which was whether 
Mr. Commissioner Lafontaine's order showed a sufficient 
cause of detention, and he decided that it did. 

Mr. Justice Andrews gave his reasons, and these Mr. 
Justice Caron confuses with the adjudication. The 
adjudication was (a) the determination that the 
imprisonment was lawful, and (b) the endorsement on the 
writs that they wene quaBhed. That is, in poinit of law, the 
judgment, and, though it is common enough to speak of a 
leiamed Juidge'e judgment in referring to the i^afions by 
which that jud'gmient is supported, it is somew'hat singular 
to find a learned Juidge himself confusing th'e two things. 

The substance of Mr. Justice Caron's determination appears 
to have been, thait no offence within the meaning of the Extra- 
dition Act was diown upon the document that had been 
brought before him by a writ of certiorari. Their Lordshi*pe 
are wholly unable to agree with him. There was an accusa- 
tion of theft, which is aii offemce i|n both countries, but the 
learned Judge does not appear to have apprehended that an 
accusation, on informiation, of theft was enough for the claim 
to arrest and detain. Whether thie aocuasiation w|as well 
founded or whether there was enough to justify the Extra- 
dJ|tion OommissionieQr in committing for surrender was a ques- 
tion which wouJd have been regularly bi^ought before him and 
determinied at the proper time if tiie due course of justice 
had not been interfered with by the interposiition of the 
learned Judge. The lieiarned Judge aoouiraltjely points out 
that a oonspira<3y is not an offenice within the treaty, and be- 
cause an indiotmenit for oonspiiracy has been framed in which 
acts of larceny are charged as overt acts of the conspiracy the 
learned Judge seems to think that the United States Gbvem- 
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meat are stopped from treating them as distioDct and inde 
pendeoDbt acts of larceny. Tlie whole matter, and, inter aiia^ 
Jaow much evidence there was of larceny, would have been 
duly and properly investigated if the case had been allowed 
to take its proper course. Their Lordships do not mean to 
suggest that the writ of habeas corpus is not applicable when 
there is a preliminiary proceeding. Each case must depend 
upon its own merits. But where a prisoner is brought before 
e competent tribunal, and is charged with an extradition 
offence, and remanded for the express purpose of affording 
the prosecution the opportunity of bringing forward the 
evidence by which that accusation is to be supported ; if, in 
such a case, upon a writ of habeas corpus^ a learned Judge 
treats the remand warrant as a nullity, and ppoceeds to adju- 
diieate upon the case as though the whole evidence were be- 
fore him, it would paralyse the administration of justice and 
render it impossible for the proceedings in extradition to be 
effectiva 

The proceedings are very simple: information and ar- 
rest; then — either at once or on remand — the Judge 
investigates the case, and either discharges or makes up his 
mind to commit for extradition, and, if he does the latter, 
he has to inform the accused person that he will not be sur- 
rendered for 15 days, in order to afford him an opportunity of 
bringing the legality of his surrender before a Court of Jus- 
tice. The same facts and the same observations apply to the 
case of the other respondent, Greene. Their Lordship will 
accordingly humbly advise his jyLajesty that the two judg- 
ments of Mr. Justice Caron of the 13th August, 1902, ought 
to be reversed. 

" The respondents must pay the costs of this appeal." 
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III. 

THE JUDGMENT OF THE COUBT OF KtXG'S 
BEXCH FOR LOWEK C AXADA. 

(Appeal Side.) 

This judgment dismissed the appeal of the fngitiTes and 
eanfirmed the judgment of the Hanonrable Mr. Justice 
Dayidson of the Superior Court for Lower Canada, refusing 
tteir application for a Writ of Prohibition to restrain Judge 
Lafontaine from proceeding with the enquiry upon die 
ground that he was acting in excess of his jurisdiction. 

This judgment was delivered by the Court of King's 
Bench, which is the highest Court of Appeal in the Province 
of Quebec, composed of the Honourable Sir Alexander La- 
coste. Chief Justice, the Honourable Justices Bosse, Blanchet, 
Hall, and Trenholme, on the 19th day of May, 1905. The 
judgment was unanimous. (Montreal Gazette Beport) 

Sir Alex. Lacoste, C.J., delivering judgment, said: — 

The appellants have been arrested for certain offences 
committed in the United States. The American Grovem- 
ment asks for their extradition. They are actually on trial, 
at Montreal, before Mr. Lafontaine, commissioner in extra- 
dition, appointed by the Federal Government 

The appellants declined the jurisdiction of the commis- 
sioner, and on the latter^s refusal to desist, they asked the 
Hon. Mr. Justice Davidson, one of the judges of the Superior 
Court, authorization to take out a writ of prohibition (C.P., 
1003-993). The judge refused to grant it; and it is from 
that decision that Gaynor and Greene have appealed. 

They take exception to the jurisdiction of Mr. Lafontaine, 
because he holds his commission from the Federal Govern- 
ment, which, according to them, had no power to appoint 
extradition commissioners. 
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The respondents pleaded: — 

1. That no appeal lay from the judge's decision. 

2. That the writ of prohibition was not available in the 
present instance. 

3. That the commissioner's appointment is valid. 

As an additional ground the appellants argued that it is 
the Imperial Extradition Act (33-34 Vict., chap. 52), which 
governs us, and that, under that act, police magistrates alone 
have the right to try extradition matters. 

Does an appeal lie from Mr. Justice Davidson? 

Art. 1006, C.P., grants an appeal from the final judg- 
ment, on a writ of prohibition. This includes an appeal 
from the decisions rendered by a judge in chambers. (C.P., 
art. 72.) 

The respondents have argued that this court cannot au- 
thorize the issue of the writ, because that power is given to 
a judge of the Superior Court exclusively. 

In granting an appeal, the law intends that the judgment 
of the Court of Appeal should be effective, and that the 
court may apply the remedy the appellant asks for. That 
is the reason why it authorizes us to substitute ourselves 
for the judge who has rendered the decision. 

We hold that the appeal lies. Consult on this first point : 
Ch. de Fer de la Vallee Est du Richelieu and Menard, 
E. J.Q., 7 Q.B. 486 ; Gain vs. Bartels, 1 Q.P.R 531 ; La- 
chance vs Paroisse de Ste. Anne, E. J.Q., 10 K.B. 223. 

Does the writ of prohibition lie ? 

The respondents say that the proper remedy is a quo war- 
ranto, because, if Mr. Lafontaine is not legally appointed a 
commifisioner, he has usurped a public office, and his right 
to it can be attacked only by way of quo warranto. (C.P., 
art. 987.) 

And the respondents further argue, that, in any event, the 
writ of prohibition, like the writ of mandamus (C.P., 1003), 
lies only in the case where there is no other remedy equally 
convenient, beneficial, and effectual (C.P., 992), and that, 
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under the Extradition Act, the appellants have a recourse by 
way of habeas corpus (Extradition Act). 

We do not see amy nJeceseiity for determining these two ob- 
jections. We prefer to take the position assumed by the 
appellants in their argument before us, and decide the second 
point on the interpretation and bearing which we give to 
art. 1003. 

They say, the commissioner, when sitting, constitutes a 
court, a tribunal, which proceeds without jurisdiction, and 
the Superior Court, in virtue of its general power of super- 
vision and control (C.P. 50), as well as in virtue of the 
special power conferred upon it by art. 1003 C.P., can pre- 
vent all inferior tribunals from proceeding without juris- 
diction. 

Assuming that the commissioner presides in a court, when- 
ever he siiltis, that court is not an inferior tribunal. 

It is true that the Superior Court has a right of supervi- 
sion and control over all the courts of the province (C.P., 
art. 50), but thait power does not include the control of a 
federal court, such as this one. The Commisisioner in Extra- 
dition has powers equal to those of the judges of the Su- 
perior Courts, and the art. 1003 C.P., is not applicable to it. 

But the appellants call in question the right of the Federal 
Government to establish such courts. Thait is the gist of the 
following question, which we shall now answer: 

Is the appointment of M}r. Lafontaine a valid one? 

Section 132 of the British N^Orth America Act says : 

" The Parliament and Government of Canada shall have 
all powers necessary or proper for performing the obligations 
of Canada or of any province thereof as part of the British 
Empire towards foreign countries, arising under treaties 
between the Empire and such foreign countries." 

fAlnd siection 101 : 

" The Parliament of Canajda may, notwithstanding any- 
thing in the act, from time to time, provide for the constitu- 
tion, maintenance, and organization of a general court of 
appeal for Oanaida," and for the establishment of any addi- 
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tional courts for the better administration of the la^ra of 
Canada." 

From these enactments it appears that the Parliament and 
the Grovemment of Canada have jurisdiction in extradition 
matters, and that the Parliament of Canada, may create a 
special court to try extradition caaes. That is what it did 
when it passed the Extradition Act (E.S.C., cap. 142) and ap- 
pointed as extradition commissioners the judges of the Su- 
perior Courts and "such other persons as might be named 
by the Governor-in-Council." 

The appellants argue that by "additional courts" are neces- 
sarily meant other courts of appeal or courts of the same 
nature as the Court of Appeal. That is an unreasonable dis- 
tortion and restriction of the text. The act has in view courts 
of original jurisdiction and courts of appeal. It is in virtue 
of that section that the Exchequer Court was created, that 
jurisdiction has been given to certain courts in matters of 
contestation of federal elections, and that the Railway Com- 
mission was constituted. 

The appellants call upon us to reconcile foregoing clauses 
with sections 91 and 92, which give the federal Govern- 
ment (91, sub. 27) : 

" The criminal law, except the constitution of courts of 
criminal jurisdiction, but including the procedure in cri- 
minal matters." 

And to the local Government (91, sub. 14) : 

" The administration of justice in the province, including 
the constitution, maintenance, and organization of provin- 
cial courts, both of civil and of criminal jurisdiction, and 
including procedure in civil matters in those courts." 

There is no contradiction in the two clauses. The provin- 
cial courts do not exclude the federal courts with regard 
to the administration of federal laws. And if there were 
a contradiction, we should have to prefer section 101 on 
account of these words in it: "notwithstanding anything to 
the contrary in this act." The provincial jurisdiction of the 
provincial courts in criminal matters extends only to offenses 
pommitted within the province. 
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Art. 2447, K.S.Q., defines the jurisdiotioai of the Court 
of King's Bench as follows: 

" The Ck)uft of King' Bench, Crown side, and the judges 
thereof, have criminial jurisdiction throughout the province 
over all crimes and misdemeanors oommitted within its 
limits," which does not include offences committed abroad. 

It was, therefore, necessary that the Parliament of Can- 
ada should create a special court, or should appoint persons 
to apply the extradition laws. 

Therefore, we believe that Mir. Laf ontaine was legally ap- 
pointed extradition commissioner. 

A final objection has been raised, as I have said before : 

The Imperial Extradition Act (33-43, Vict., Cap. 52), 
orders extradition proceedings to be carried on before a police 
magistrate (Sect. 8), that this shall apply to all British pos- 
sessions (Sect. 16 to 26), but its effect can be suspended in 
a colony by an order of the King-in-Oouncil, when that col- 
ony, has, by statute, provided for the putting into effect of 
the Imperial Extradition Treaties. Canada passed such a 
statute in 1886, (it now forms chap. 142 of the Revised Sta- 
tutes of Canada). The Imperial Government then passed 
an order-in-Council on the 17th November, 1888, (E. S. C, 
1888, p. 15), in the following terms: 

" The operation of the extradition acts of 1870 and 1878 
shall be suspended within the Dominion of Canada, so long 
as the provisions of the said act of the Parliament of Canada 
of 1886, entitled, ^^Au act respecting the extradition of fugi- 
tive criminals," shall continue in force and no longer." 

Subsequently to this order-in-Council the Canadian Par- 
liament in 1889 (52, Vict. C. 36), amended the Extradition 
Act of 1886. The order-in-Council of 1888 has, in conee- 
quence, say the appellants, "become ineffective, the Imperial 
Act is once more applicable to Canada, and a police magis- 
trate alone has jurisdiction, under the Imperial Act, to try 
cases in extradition." 

The act of 1889 does not repeal that of 1886 that is to 
say, Cap. 142, of E. S. C. It affects none of the latter's 
dispositions, it applies only to the fugitives from such coun-r 
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tries as have no extradition treaties with Q-reat Britain, o# 
to crimes not covered by the treaties signed by Great Britain, 
and certain foreign countries. All the provisions of R. S. C, 
142, are stiU in force, and we are still governed by the order- 
in-Oonncil of 1888. 

Since the act of 1889, Great Britain and the United States 
have twice modified their extradition treaty; for the first 
time, the 12th July, 1889, and again in 1902, and each time 
the order-in-Council has been renewed (Statutes of Canada, 
1890, pp. XLII.-XLVI.— Statutes of Canada, 1902, pp. 
XV.-XVII). The new orders-in-Council are a peremptory 
answer to the objection raised by the appellants. 

We are, therefore, of opinion that His Lordship, Judge 
Davidson has rendered a proper judgment. 

Our attention is persistently drawn to the fact that the 
authorization asked for is merely to institute an action and 
that the question raised was a very serious one, and one 
that should be argued before the courts. 

W{e are convinced that the commissioner has jurisdiction, 
that his appointment is valid, that the Superior Court cannot 
intervene. Under such circumstances, an intervention on our 
part would hamper the commissioner and would trammel 
justice. 

The appeal is not allowed. 

Mr. Commissioner Lafontaine filed no plea, but " sub- 
mitted himself to justice.'' 

Upon the argument before the Court of Appeal, the 
United States was represented by Messrs. Donald Mac- 
master, K.C., and G. G. Stuart, K.C. They filed special 
pleadings, the substantial parts of which were adopted 
by the Superior Court and the Court of Appeal. The coun- 
sel for the accused on the appeal were Messrs. T. C. Cas- 
grain, K.C., and Alexander Taschereau, K.C. 
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